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Abstract. By using a combination of models fo conflict analysis, I will attempt to draw a compre-
hensive profile of the dispute between the Cameroon’s Anglophone minority and the country’s 
Francophone majority. Though it has for long been a low intensity conflict, the situation became 
tense lately and it could have unforseen developments when Paul Biya, the strongman ruling the 
country for over 30 years, were to pass away. Based on this analysis, I will try to configure a strategy 
for a peaceful sttlement of this conflict. 

Keywords: Cameroon, Africa, Anglophone community, Francophone Community, Paul Biya, 
Southern Cameroon National Council, Abazonia.

CAMEROON.
A CONFLICT PROFILE

 Awoh Emmanuel LOHKOKO

COUNTRY OVERVIEW

Geography

Geographically looking at Cameroon’s loca-
tion in Africa, it is found under the armpit of 
Africa. It  is bounded by Nigeria to the West, 
Chad to the North, Central African Republic 
to the East and with Equatorial Guinea, 
Republic of Congo (Congo Brazzaville) 
and Gabon to the South. Cameroon lies 
between latitude 10 and 13N (North) and 
longitude 8 and 17E (East).Cameroon is 
often considered as “Africa in miniature”. It 
inhabits all major climates and vegetation 
of the African continent; Coast, Desert, 
Mountains, rainforest and Savannah. The 
country is endowed with many mineral 
resources. Soils and climate on the Coast 
encourages extensive commercial plan-
tation, of cash crops such as tea, banana 
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cocoa, coffee, rubber and palm oil. The South West region has the biggest parastatal 
corporation, the Cameroon Development Corporation (C.D.C) which is the second 
employer in the country after the government. Apart from this, an estimated 75%of 
the population is rural and depends on subsistence agriculture for their livelihoods. 
The cultivation of crops is still manual. Mechanical farming is still a luxury to most 
small scale famers. Much of Cameroon’s export is on agricultural products and the E.U 
is a main importer of Cameroon’s production. Other resources Cameroon boast of is 
petroleum, timber copper and cotton, with diamond that has recently been discovered 
in the Eastern part of the country. Cameroon is major supplier of stable food in countries 
such as Gabon, Nigeria and Equatorial Guinea who rely at times mostly from these 
supplies in their markets. Food stuffs like Yams cassava, plantains, potatoes, maize 
and beans are marketed to these neighboring countries. Agriculture thus remains the 
main source of revenue for over 75% of the population. In Cameroon, the average rural 
drinking water access rate is estimated at 45% compared to 77% in urban areas. The 
population with access to adequate sanitation services is estimated at 13.5% in rural 
areas, compared to 17% in urban areas. Hence, Cameroon is still far from meeting the 
millennium development goals (MDG) targets in respect to this area. The government, 
in 2007, in a bid to address this problem adopted a rural drinking water supply and 
sanitation (DWSS) policy and a 2008 -2015 action plan, with a view to attaining access 
rate of 80% for drinkable water supply (DWS) and 60% for sanitation in rural areas 
(African Development Bank, 2010).

Population

Cameroon’s population in 2009, by UN population census, was 19522,000 millions. 
The population is almost evenly distributed between the urban and rural dwellers, 
although recent trends show that there is a steady rise in rural exodus. The urban 
population growth rate stands at 58% of the total population with an urbanization 
rate of 3.3% annual rate of change (Wikipedia, 2012). The largest cosmopolitan cities 
are Douala Yaoundé, and Garoua. Douala is the economic capital and about 75% of 
the industries are located there. The Cameroon population as of 2009 was estimated 
to be growing at an annual 37.2 per thousand and the crude dead rate is at 15 per 
thousand. Population trends show Cameroon has a very youthful population. 40.6% of 
the country’s’ total population are younger than 15 years, while 55.9 % of the population 
are of ages between 15-64. Only 3.6% of the population is of ages above 65 years. The 
infant mortality rate as per 2010 stood at 94 per thousand, while life expectancy at 
birth for the total population is 54.4 years. However, female expectancy stands slightly 
higher than that of the males with and expectancy of 54.9 years as against 53.21 years 
for males. AIDS prevalence among adults as per 2007 was rated at 5.1%. Besides the 
prevalence of AIDS, major infectious diseases among the Cameroonian society, as of 
2009 statistics, includes food and water borne diseases such as: bacterial and protozal 
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diarrhea, hepatitis A.E and typhoid fever. Schiscosomiasis is very common among water 
borne diseases. Respiratory problems include Meningococcal meningitis, while diseases 
as a result of animal contacts include Rabies. Like many African countries, Cameroon has 
more than 250 ethnic groups. These ethnic groups can be regrouped into five Regional 
–cultural Divisions.

 • The western Highlands (Semi- Bantu)including the Bamileke Bamum and the many 
Tikar groups in North West, which constitute about 38%of the total population. 

 • Coastal tropical forest people. This category includes predominantly the Bassa, 
Douala, and the many other indigenous groups of the South West region, that 
constitute approximately 12% of the total population.

 • The Kirdi who are the non Islamic people of the Northern desert and the central 
highland. This category makes up about 18% of the population.

 • The Southern tropical forest people. This category includes predominantly the Beti, 
Bulu, Fang and the Baka pymies. They all make up about 15%of the Cameroon 
population.

 • The Islamic groups of the Grand North of the Sahel and central highlands, including 
the Fulani’s. This category makes up for about 14% of the population.

Administratively these regions are divided into 10 administrative regions, the Grand 
North made of three administrative regions being predominantly Muslims. The other 
seven regions practice predominantly Christianity or African Traditional beliefs. 
Religiously speaking, about 20% of the country’s total population is Muslims, 40% 
Christians and 40% are of indigenous beliefs; however these categories are not neatly 
divided, as traditional beliefs are often mixed among either Christians or Muslims. Even 
the Christians and the Muslims, in some regions, are to and extend intermingled. The 
proportion of the Cameroon population that are illiterates varies significantly according 
to regions, ranging from 44.3%in rural areas to 12.2% in urban areas. Illiteracy rate is 
even higher among women than men. Some regions also record higher illiteracy rate 
than others. For instance the Northern part has a record of high illiteracy rate with 60% 
and 68% for Adamawa and Far North Regions respectively (UNESCO, 2012).

Government 

Cameroon’s administrative seat is Yaoundé, in the Center region. The administrative 
frame work of Cameroon is built on a supposed decentralized unitary presidential 
Republic. The president is the Head of state and Head of Government with shared 
constitutional powers with the Prime Minister. Executive powers are controlled by the 
government, who at the same time co-shares in the legislative powers with the National 
Assembly. With the increased pressure from the civil society in 1990, multiparty politics 
were re-introduced in the 1990s, which led to the country’s first multi party presidentially 
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and legislative election. The presidential prerogatives in Cameroon include the right to 
appoint and dismiss cabinet members, judges, generals, regional governors, prefects, 
sub prefects and also head of Cameroon parastatals. He also holds the right to object 
some laws not found worthy, declare state of emergency and to endorse state spending 
without consulting the National assembly. The judiciary in Cameroon is far from being 
independent, since it is closely checked by the executive branch under the ministry 
of justice. The powers of the Supreme Court to assess the constitutionality of any law 
can only be operational with due permission from the president. Despite the much 
talked about decentralization of power to local areas through local government, it is 
more of a myth than a reality since almost all employees of such local government are 
automatically employees of the central government through the ministry of territorial 
administration and decentralization, from which the local government also get their 
funding. However it is also important to note that traditional rulers, courts and council 
still play a major rule in the exercise of government functions. Traditional courts still 
play a major role in domestic property and probation laws. Tribal laws and customs 
are honored in the formal court system as long as they do not conflict with national 
laws (Wikipedia, 2012).

The strength of the opposition in Cameroon is represented by the Social Democratic 
Front S.D.F that has contested for two decades. However, their best attempt of victory 
was in 1990 when they claimed they won the presidential election, but was rigged of 
that victory by the CPDM regime. Cameroon today has about 260 registered political 
parties. While Cameroon has failed to organize a transparent election in the past years, 
many critiques have been sharp to raise their voices if the much disenchanted opposition 
could dismantle the unpopular ruling party in Cameroon. The frustration and failure 
of the opposition has been very evident in the several abortive attempts to present a 
unique candidate for the presidential elections. This abortive attempt is to many the 
last straw on the camel’s back especially in a country where the constitution rules out 
any re-run of elections. Each of such attempts has been marred with scandals of sellouts 
and traitors within the opposition (Recorderline, 2011).

While Cameroon has a very weak civil society with weak trade union labor movements, 
youth associations, farmers group or women organizations, the Southern Cameroon 
National Council(SCNC) has stood out clear in their challenge of the legitimacy of the 
regime. This opposition comes exclusively from the former British Southern Cameroon. 
They have used protest and more mediums to demand what they call the francophone 
domination. This partly explains why the Anglophone regime play host to the strongest 
opposition party and also the strongest pressure groups or social movement, the SCNC. 
Cameroon faces many of the serious problems confronting other under developed 
countries, such as stagnant per capita income, a relatively inequitable distribution of 
income, a top heavy civil service, endemic corruption and an unfavorable climate for 
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business since 1990. All these have made more than 48% of the population to live below 
poverty line. Cameroon suffers a chronic unemployment rate of 30% with a labor force 
that is predominantly agriculture in a nature with about 70%, with only 13% and 17% 
for industries and services respectively. Total electricity consumption as estimated in 
2008 stood at 4/883 kWh which has affected the industrial production growth rate at 
4% partly as a result of power failure or shortage. The majority of the rural population 
is cut out from electricity supply (Index Mundi, 2012).

CONFLICT MANIFESTATAION IN CAMEROON

The manifestation of frustration in Cameroon has cut across all ages and sex groups that 
constitute the civil society. This has often been by way of outright cry and demonstration 
by the general public to expose some of the igneous and ill faith administrative decision. 
The pre and post presidential election demonstrations 1992, and the subsequent Ghost 
town and the declaration of a state of emergency in some major cities mostly in the 
Anglophone region like Bamenda and Kumba is just one of such manifestations. 

Also the student strikes among the major state universities against what they student 
union call poor governance and excess corruption within the university milieus like that 
of the university of Buea in 2005, and the 2008 civil demonstration against skyrocket 
food and fuel prices, or the increasing famer grazers problems in the North West as 
a result of lack of alternatives and everybody turn to the scarce land resource for 
livelihood are all sharp pointers that the country has not been heading for the right 
direction. While the foundation of peace in Cameroon is greatly shaken and threaten 
by the numerous administrative and Ethno-regional lapses and conflicts, be it the 
Grand North against the Centers or from the Sawas or the Anglo –Bami alliances or 
the Association of South West Chiefs (Swela) against the Northwest Fons under the 
umbrella of NOCUDA, the greatest threat to any peace in Cameroon has remained 
and continued to be the Separatist advocates of the English Cameroon, the Southern 
Cameron National Council,(S.C.N.C). The autonomous Anglophone movement SCNC 
created in 1995 to redress the Socio-Economic, political marginalization has so far in 
several public demonstration and international litigation that has threaten rigorously 
the much enchanted national unity and integration which in recent times has become 
the state rhetoric. The state, in response to these threats, partly in an attempt to foil 
the growth of this separatist group, has resulted in repulsive policies such as divide and 
rule politics, putting at loggerhead the elites from the two Anglophone Regions. Such ill 
intended politics have not only led to internal squabbles between North West and South 
West, but has regrettably manipulated land disputes, which in itself is a major source 
of conflict among some Ethnic Groups in the North West region which is an opposition 
strong hold. All these are state attempts to suppress the rising voices against the gross 
injustices and a failed regime where only a few elites are privileged.
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There is no peace without justice. Preaching peace, while at the same time creating, 
tolerating or denying blatant injustices is by definition contradictory. Nor could any 
community boast of peace outside of an institutional frame work based on laws. In 
Cameroon the attempt to make peace an absolute term by reducing it to mean the 
absence of war or conflicts on large scale and ignoring the necessary link with justice 
is misleading.

The bases of conflict manifestation in Cameroon can be better understood from the 
context of the Greek Philosopher Aristotle, in his distinction of corrective justice and 
distributive justice. The former, corrective justice consists in treating everybody the 
same way, for example before the courts. The latter, distributive justice aims equity, 
to each according to their needs. At the heart of this notion of justice lies the value of 
equality in terms of rights and dignities. The issue here is that the arbitrary as obtain 
in Cameroon is not equitable.

The bases of every manifestation in Cameroon springs from the fact that in an identical 
situation, people are not treated the same. Most conflicts in Cameroon since after 
liberalization in the 1990s constitute an element pointing to the conflict of interest. 
When and where ever such conflicts have shown up the trend has been that the dominant 
party with the resources which has always been the state or the dominant actors, has 
always prevailed.

In Cameroon, faced with absolutely corrupt leadership couple with an unbreakable inner 
circle, a majority of the population especially the youths have resulted to high political 
apathy, withdrawing almost altogether from political life as actors. They have all along 
been used only as cheer members of the crowd. This alienation has sporadically shown 
signs of a spark of violence in the past with current trends that such moves could be 
repeated. What should be noted is that their mind set are evolving especially as they gain 
inspiration with each passing day following the worlds trajectories like the recent Arab 
spring that just swept away old dictators in North Africa and the Middle East. Also the 
gaining of social media access to better articulate the grievances cannot be undermined.

The threat of any major crisis in Cameroon is buried on deep rooted politics of hatred 
and exclusion. This is characterized by persistent power struggle, a shadow democracy 
which benefits at most only a few elites and their cronies. The population is carefully 
rendered poor to induce loyalty. Bad governance has made people to lose their own 
destinies.

Corruption, which has become a cankerworm, is widely manifested in the administrative 
and commercial services in all the nooks and crannies in Cameroon. Corruption is in 
itself a form of violence, as it transgresses the rule of law and violates Human Rights 
since by its very nature it prevents the free enjoyment of the public services. This 
breeds cheating, the absence of public competitive spirits and impunity which affects 
all levels of the society. 
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Many of these new social orders in Cameroon is an embraced culture borne by acute 
poverty and to an extend greed. It is also caused by economic insecurities and betrayal 
from the few state elites, further made worse by the deficiencies in the exercise of public 
authority. This idea was well captured by the late Pope John Paul II, when in a visit to 
Brazil in 1980 he stated that “a society that is not socially just and does not strive to be 
so puts it own future at risk.”

Summarily, the indicators to total dissatisfaction in Cameroon cut across the following 
burning issues:

 • In 1999 the SCNC faction led by then Justice Ebong Alobwede took hostages of the 
Cameroon Radio and television (CRTV) Buea and declared the independence of 
the Federal Democratic Republic of Southern Cameroon. This action took tensions 
high and close threat for an open confrontation was imminent but the imbalance 
nature of power between the parties helped the government to suppress such a 
move. While tensions were still running high, the SCNC this same year was invited 
for a commonwealth meeting for indigenous people in Durban South Africa, but 
unfortunately because of disunity they could not make it; 

 • Deep separatist threats considering the vast ethnic diversity and the complex colonial 
cultures that sharply divide the country;

 • High level of poverty;

 • A regrettable level of corruption across all sections of the society;

 • Inequalities at a terrifying rate; 

 • The erosion of every foundation of basic Human Rights in Cameroon;

 • Absolute pessimism for any jobs for the youths and also for the future generations;

 • Poor Education and agricultural policies in an agricultural oriented economy like 
Cameroon;

 • Deplorable health situation for citizens, especially the rural population.

The situation is further worsening when we consider the global version of peace 
expressed as a condition for deep satisfaction in terms of Human Rights, the capacity 
of economic creativity and sanitation. Education must be seen as a potential to build 
a truly sustainable development for people and an openly expressed satisfaction on 
how they are governed.

 • The rise in petty and serious crimes mainly due to increasing social inequalities that 
has erupted any hopes for peace;

 • The population is increasingly resigned, disinterested and disappointed by everything 
related to politics;
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 • Insecurity is further worsening by the crippling economic situation of the country 
with a straggling 30% unemployment rate;

 • Social services, like portable water and electricity, are a luxury and are very 
unaffordable to a majority especially in rural areas. Basics needs of most 
Cameroonians are no longer being met;

 • The youths, through the help of at times all their family members, keep emigrating 
out to anywhere they think will open them new windows of opportunities;

 • Fear as basis of decision making and as the driving force behind initiatives is taking 
over an ever larger place among potential stake holders in the society;

 • Insecurity is experienced by the individual and by the community, but is being 
perceived and interpreted and analyzed through the regional and ethnic prisms, 
with the central theme of finding victims. Politicians from all the geopolitical regions 
are active catalyze in enforcing these tendencies;

 • There is constant manipulation of the civil society to the advantage of the few.

Proximate causes of conflict 

 • The English region is endowed with natural resources, soils and climate which 
encourages extensive plantation agriculture of rubber, bananas, palm oil and tea. The 
English zone hosts the biggest parastatal, the CDC. This region is also rich in timber 
and petroleum products. It will be expected that this region will be accompanied by 
a meaningful development. Unfortunately this region, for the past 42 years, has been 
left underdeveloped. Rural areas have remained enclave without farm to market 
roads. This has tremendously affected rural productivity which has as a result forced 
rural dwellers into abject poverty and mass rural exodus, as they cannot easily 
market their farm products.

 • The Anglophones are equally frustrated that while oil resources come from their 
region all oil related public corporations like SNH, SONARA, SCDP, and HYDRAC 
are predominantly found in French Cameroun and mostly staffed by Francophone 
Cameroonians.

 • The increased frustration of the Anglophones have been the Francophone dominated 
states in the executive legislature and the judiciary with an increased monopolization 
of key posts by members of the presidents ethnic group who appear to be more 
bolder in staking out claims on state resources. A few elitist groups that constitute 
the minority, who often share the same ethnic origin with the president and other 
major ethnic groups have confiscated state resources for their economic gains.

 • Anglophones argue that even in situations where they are nominated, they are often 
designated to play much subordinated roles irrespective of meritocracy or compe-
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 tence. Till date, ministries such as those in charge of territorial administration, Armed 
Forces, Education, Finances, Industrial development and Foreign Affairs amongst 
others have never been headed by an Anglophone.

 • The stagnated nature of the Anglophone problem in Cameroon is equally doing to the 
divided nature of those that are masterminding the course of events. While almost 
pursuing the same goal they have used very different channels like SCNC, SCAPO, 
SCYL, ABAZONIA REPUBLIC. While some may be truly pursuing the need to redress 
the marginalized nature of the Anglophones, some are equally motivated by greed. 
This has made it easier for the state to penetrate their midst. These moves usually 
have seen son and daughters of the two Anglophone regions appointed against each 
other to display anti regional sentiments. The continuous existence of these factional 
groups each seeking to bring change represent the danger in Cameroon.

 • Advocates of these different ideological groupings seeking to redress the political 
and economic exclusion have become targets and victims of the regime. Arbitrary 
arrest and detention has always characterized any of such peaceful demonstration.

 • The main channels of grievances have been political parties who are more inclusive 
in nature with a wider interest than the other social movements the SCNC which 
advocate for outright secession. Other groups include civil Right groups most of which 
have been champion by traditional rulers (Chiefs and Fons). 

 • The birth of the S. D. F revived an Anglophone spirit of nationalism which had been 
passive for years, a revival that turned the Anglophone Community into a breeding 
ground for protests, demonstrations, agitations, advocating for equality in economic 
and political dispensations. The year 1991/1992 witnessed series of riots that 
culminated to the ghost town that was declared in Bamenda as a result of strike 
actions orchestrated by S. D. F demanding for a national conference. Secondly the 
people’s frustration on the 1992 presidential elections.

 • Where the S. D. F scored 86. 3% and 51. 6%in NW and SW provinces respectively. 
A later proclamation of a C. P. D. M victory in an election that both the national and 
international observers proclaimed was an opposition victory sowed the seat of 
frustration and bitterness which led to further series of violence (Konnings and 
Nyamnjoh, 1997).

 • While the Anglophone problem has not blown to a full scale war with the use of arms, 
the intra regional conflicts, somehow promoted by state propagandas as a strategy 
to foil united efforts against her have seen serious human and material destruction 
with the use of local guns and machetes.

 • Ethnic conflict that has characterized the region saliently motivated by political 
lineages since 1990 right up 2007 include: the Babanki- Bambili, the Bambui-Fengi, 
the Awing-Baligham, the Mbessa – Oku and the Bawock –Bali Nyonga conflict. Each
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 with a finger to point to the insurgence of the politics of ethnicity orchestrated by 
the regime in power. 

 • This occurs most especially where the regime has failed and the people glamour for 
limited available resources at their disposal.

 • The ever declining level of democracy which has failed to guarantee any transparent 
election since the advent of multi parties has contributed in increasing the tension, 
because the people do not see any change through the ballot box. This is even made 
possible through the abusive use of the executive powers, rendering the national 
assembly a rubber stamp with a caged judiciary who are all dependent on executive 
orders.

Root causes of conflict

As said, the notion of nation wood in Cameroon is very weakly constructed, with the 
genesis traced from the colonial trajectories of the two Cameroons that continued in 
the Ahidjo regime and reactivated in the new Biya era. This became very visible with 
the re- introduction of multi party politics in 1990. The political and economic equation 
therefore characterized by divide and rule policies, leading to the proliferation and 
fragmentation of ethno –regional gaps (Fonchingong, 2005). 

The inequalities that resulted from the fusion between the dominant francophone and 
Anglophone minority and a clamp down on opposing voices especially minority groups 
and the ability of the state to exploit this regional vulnerabilities of regional fracturing 
marks clearly the genesis of regional politics in Cameroon. The use of such divide and 
rule policy became even more prominent when Ahidjo, in a bid to weaken a joined 
Anglophone against his unitary government reforms, decided to divide the Anglophone 
into two provinces taking well into consideration their pre colonial ideological lines. 
The president just like his predecessor has continuously attempted with some degree of 
success to divide the Anglophones against themselves often capitalizing on the existing 
contradictions between North West south West elites.

An outstanding cause of the Anglophone problem today has been the evolution of the 
appellation on how the union was referred to in 1961 and how it is been referred today. 
From United Nations mandate territory in 1919 which changed to UN Trust Territory 
in 1946 after the Second World War.

In 1961, the two Cameroons through a UN supervised plebiscite voted to unite, which led 
to the new federal Republic of Cameroon. 1972 marked the beginning of the problems 
as the union received a constitutional modification through a hijacked referendum in 
total violation of the federal constitution’s article 47, which rendered null and void any 
action that threatened the integrity of the federal state, being southern Cameroon and 
la Republique du Cameroun. The appellation changed to united republic of Cameroon. 
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The final blow to their right to self determination came in 1984 with the restoration of 
law 84/01, (Konings and Nyamnjoh, 1997:213). The succeeding president, Paul Biya 
engineered the Cameroon parliament to dissolve the 1961 federation and returned to 
Cameroun, its original appellation before the union with the name “LA REPUBLIQUE 
DU CAMEROUN“. It is to note that this was the name of French Cameroun when they 
gained their independence in 1960 from France. This act stripped off the southern 
Cameroonians of their right to self determination which the Anglophones patriots 
fought vigorously through international bodies to uphold as they piloted the southern 
Cameroonians into the 1961 federal institutions. Such a change made clear that 
Anglophones were denied that common sense of belonging which they use to enjoy 
in their autonomous state in the 1950s. There is distortion of historical evidences and 
facts to attest to the younger generations that two state formed a federal government in 
1961, and that the union no longer exists simply because the La Republique returned to 
the their original appellation that they beard before the union, changing the two stars 
in the country’s flag that represented the two states, putting in place one star to prove 
the existence of a faked unitary state which in actual words is the complete assimilation 
of a people against the original rules of engagement.

Summarily, what can be traced as root causes of the existing tension between the two 
Cameroon has been the erosion what could be considered as hard core Anglophone 
values, as the advocate for:

 • A constitutional framework which guarantees and protects the basic rights of citizens, 
including the right of Assemble, Association free speech and right to information. 

 • A political system with checks and balances, transparent and accountable with 
institutions that ensure that rights are enjoyed by all and all are equal before the law. 

 • An economic justice system that ensures affordable access to health housing, 
education and opportunities to be productive. 

 • A secure environment that ensures the dignity of human being, the right to dignified 
livelihoods and security. 

 • A Development framework that takes into cognizance the protection of the 
environment and people centered development. It is important to note that each 
society or community develops some particular values which seem to guide their 
behaviors and reaction usually within a particular period of time, such values 
combine over time provides you of a judgment of what is considered to be good. The 
above mentioned values and principles which exemplify the English Cameroonians 
as a colonial heritage from the colonial master are now all fading away. The need to 
uphold this remains imperative. Amongst others is the desire to keep this unique 
heritage of language and culture which is now being marginalized or eroded away 
by the Cameroun Republic, (Buea Declaration, 1993).
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 • These are all values that Anglophones uphold which unfortunately today have fallen 
below standards and in some cases completely absent, with absolute marginalization 
of the minority.

Conflict synergy 

With the surmounting tension and pressure for political liberalization and a fair 
share in the national cake to the Anglophones, more civil actions began taking place. 
The EMIA-EMA group was formed, in which case they tried to create a balanced 
constitution that on one hand gave adequate protection of the Anglophones against 
the francophone domination and on the other hand took care of the division between 
the South Westerners and the North Westerners in Anglophone Cameroon. Despite all 
this, EMIA-EMA constitutional proposals came against the determined francophone 
majority, who refused to have a federal system of government. The failure of EMIA-EMA 
accord to yield any meaningful fruits precipitated the summoning of the All Anglophone 
Conferences, (AACI&II) in Buea and Bamenda in 1993 and 1994 respectively. This was 
aimed at taking a common Anglophone stand for the purpose of adopting a common 
Anglophone draft constitutional reforms and many other issues that were at stake in 
this part of the country. A draft constitution was to provide for political, financial and 
economic autonomy of the two federated states, for the regions inside both states and 
the communities inside each region. They advocated as usual for separation of powers 
between the three arms of government and a senate and a national assembly for each 
federated state. They were keen in their emphasis on a rotating presidency for the 
federal Republic, to propose that after a two consecutive mandate of five years each an 
Anglophone was to succeed the throne. It was as a result of the refusal of this option that 
the Anglophones embarked for the zero sum option on 1995, which was the demand 
for total independence for southern Cameroon, (Konnings and Nyamnjoh, 1997). To 
note here is the fact that the shift from federalism to secession was an extension of 
what developed in the second all Anglophone conference in Bamenda from 29th of 
April to 2nd of May 1994. The refusal of the government to engage in any meaningful 
dialogue with the Anglophone sowed the seed for Southern Cameroonians to request 
the restoration of the autonomous status as they once were before joining the French 
section in the 1961 plebiscite. Delegates vowed to end the summoning of Anglophones 
conferences, then to transform the AAC to southern Cameroon constituent assembly 
to seek their independence. Today it is known in its acronym as Southern Cameroons 
National councils, (S.C.N.C), (Konings and Nyamnjoh, 1997:220). This movement have 
secured a place in the unrepresented people organization, (U.N.P.O) and since 1995 
several Anglophone delegations have been sent to the united Nations, a visit which was 
first made by Foncha and Muna who themselves were architects of the union in 1961 
with French Cameroon. Their call was for a return of the trust territory, a status they 
enjoyed before the union. 
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To note here are the following:

 • That absolute independence as the Anglophones have come to demand today has 
been as a result of the failure of any meaningful dialogue with the state of Cameroon. 

 • The hard core cause for and motivation for tension has remained undisputedly 
economic marginalization of the Anglophones with little access to economic 
empowerment which has rendered the masses poor.

 • On the other hand to access a fair share in the nation’s wealth, the need for political 
power becomes a prerequisite if the Anglophones can have a relatively strong 
bargaining power to equitably partake in the state resources. 

 • Another element that has promoted tension has been the role of some key actors in 
both sides. Some individuals have exploited the existing conflict by promoting and 
fueling tension for their own selfish gains. 

 • They manipulate the civil society keep them relatively very poor to induce loyalty. 
It is through these techniques that they have promoted ethnic cleavages all in an 
attempt to confiscate the limited resources to their selfish interest between them 
and their few cronies.

PEACE EFFORTS AND OUTCOMES

The principal approaches that have been solicited ever since the Anglophone problem 
began has been dialogue, unfortunately this has not been reciprocated by the regime. 
Mbide Kude, the then vice national secretary of the SCNC, accused the government of 
shying away from dialogue “we are opened to dialogue with the government, as the 
SCNC is not as individuals”(Mbide Kude, 2005). The coming of then UN secretary Kofi 
Annan to Cameroon in 2001, where he urged the government to dialogue, was an ample 
recognition and attempt to engage dialogue which failed. He said in a briefing before 
leaving Cameron in a press conference “I leave Cameroon with the impression that 
there is only one Cameroon, multilingual and multi ethnic. I encourage a dialogue 
of these stake holders. In every country there are problems of marginalization. 
The way it has to be solved is by dialogue and not by walking away” Previous state 
men like Adamou Ndam Njoya and Haman Garga Adji who had both served ministerial 
appointments, and are today presidential aspirants and leaders of political parties, had 
both agreed that if voted to power, they were to renegotiate with southern Cameroon if 
real unity is to be achieved (the Post, 2005). In the same light, a 14 man delegation from 
Southern Cameroon also presented a case file at the African commission on Human and 
peoples’ rights in accordance with its provisions of article 54. After a thorough hearing of 
both parties, the commission ruled that the state of Cameroon had violated articles 1, 2, 
4, 5, 6, 7(1), 10, 11, 19, and 29 of the charter. However, contrary to the complainant they 
had not violated the articles 12, 13, 17(1), 20, 21, 22, 23, (1) and 24 of the charter. Among 



16

Conflict Studies Quarterly

many recommendations, the Banjul verdict recommended the Cameroon government 
to enter into dialogue with the complainants in particular SCNC and SCAPO to resolve 
the constitutional issues as well as grievances which could threaten national unity 
(The Banjul verdict, 2009). This was yet another failed attempt to seat both parties at 
the table for dialogue which has kept angers still high and threatening any peaceful 
co-existence of the parties. 

Summarily the following can be noted in this direction:

 • The year 1995 significantly took the struggle abroad when the main architects of 
the reunification John Ngu Foncha and Solomon Tandeng Muna joined the SCNC 
camp, acknowledging that the union they advocated for in 1961 was no longer 
working as they opted. They led a team to the UN in New York. Their mission gave 
an international recognition to the Anglophone course. 

 • The SCNC from conception had advocated for dialogue with the state of Cameroon, 
this is evident in their slogan which is the “the force of argument and not the 
argument of force”.

 • In 2002, Southern Cameroon people organization (SCAPO) was created; they later 
in the same year tabled the Anglophone problem before a high court in Abuja 
seeking that their case be redressed in the UN General Assembly in accordance to 
the provisions of Human right charter. 

 • In 2004, based on attempted coalition among the different Anglophone groupings 
seeking autonomy, a delegation led by SCNC/SCARM represented the Anglophone 
course at the unrepresented nation and people organization (UNPO) and was given 
membership after a serious presentation and deliberation of their case. 

 • As seen above there is also the most recent Banjul verdict of 2009 which was a result 
of case file that the SCNC presented before the African Union against La Republique 
du Cameroun who is a signatory to AU’s provisions.

 • Since then, the Anglophones through different mediums and forums have kept the 
pressure on the regime each time the occasion presented itself, which equally meets 
with a determined regime to give deaf ears to negotiations. The most recent peaceful 
demonstration was in 2011, Buea, which led to the arrest and detention of over 
three hundred activist, keeping some senior citizens like Mola Njoh Litumbe under 
house arrest. 

Peace structures and processes in place in Cameroon

 • There are several methods of dispute solving that could be identified in Cameroon. 
The first and the most commonly used are the court systems in dispute resolutions.

 • Civil and common laws systems constitute the legal framework all over Cameroon, 
with civil law being predominant in realistic reflection. 
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 • There is a general lack of trust in the country’s dispute resolution mechanisms. 

 • While there are models of laws, there are several hurdles at the level of enforcement 
and execution and the system is plagued by complains of unfair judgments.

 • Unreasonably lengthy proceedings and poor execution of judgments due to excessive 
corruption, bureaucracy.

 • Private law firms in Cameroon practice arbitration, mediation and conciliation on an 
ad hoc basis and some have had some degree of success in resolving disputes between 
the government and the private sector and also among individuals.

 • Ethnic meetings and other forms of association including religious gatherings all have 
an instituted system of conflict management within their midst. The point to note here 
is that unlike the courts that attempt to establish a win-lose situation the other local 
conflict resolutions kits in Cameroon seek to maintain relations between disputants 
peculiar to a typical African justice system, thus a win-win emphasis.

 • There is also the resolution of conflict which is major under the indigenous system 
of governance. This role is taken up by the elders or chiefs and this is usually meant 
to maintain social cohesion.

 • It is often like arbitration since it could be initiated by any person who thinks that 
the peace of a given community is threatened. The hearing is done publicly and the 
final say rest with the chief and his elders.

 • Given that the main legal instrument of the country is an organ of the government, this 
make for acute power in balance between the Francophone dominated government 
and the SCNC, which advocate for Southern Cameroon autonomy.

 • There is also the heterogeneity among the Anglophones on their variation on 
their support for autonomy which cannot therefore be undermined, since internal 
differences between their camps differ out rightly on the importance of their goals 
or on group approach in pursuance of their objectives. Some seem to have promoted 
a latent conflict for personal egoistic interests as some use this position to negotiate 
their way into the government or to seek foreign assistance. 

 • Any negotiation from the regime will indirectly mean an endorsement of economic 
empowerment for the man in the grass route and also for more transparency and 
accountability. This will directly affect the few who have exploited this situation for 
their selfish motives.

 • The way the liberation movement are acting now only dissipates energies and scarce 
resources and reduces their image to the international community, who see them as 
people who are inexperienced, uncoordinated and do not know exactly what they 
want for their people. However, worthy of note is that no matter their differences 
they have some degree of concession on some issues like: the frontline role of the
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 • SCNC, the need to liberate southern Cameroon and most especially trying to act as 
a team on the international front. 

 • While the call for independence was a zero sum option as a result of failed attempt 
to redress the socio-economic and political exclusion of the southern Cameroonians, 
and to negotiate a more inclusive constitution that protects the political rights of 
Anglophones, economically empowering the masses could reduce the impact of the 
call for an independent southern Cameroon.

 • Talking of any basis for consensus between the parties, we should consider that 
Cameroon was once one, in the German era right up till 1916, also judging from 
the fact that this territory after 1961 reunited after the plebiscite, a status that 
operates up till date, arguably justifies that one cannot talk of a pure conflict situation 
without considerable areas of cooperation which remain very strategic if a true 
and constructive conflict mechanism need to be developed to diffuse the tension. 
The government still represents the legitimate authority of the people across the 
national territories, with a single citizenship and workforce. These elements by 
their very nature variably require some degree of cooperation as a prerequisite or 
exchange for some services.

Peace building synergies (closing the gap)

 • The first phase should attempt reconciliation among the different positions held by 
Anglophone elites in regards to the Anglophone problem. The aim here is to move 
the different factions or schools of thoughts away from their different positions, by 
identifying and establishing a common interest that cuts across their ideas. In this 
way one will be building a common Anglophone front with common Anglophone 
interests that reflect the will of the majority among the Anglophone community at 
the base.

 • The second phase should attempt at bringing the two principal parties (the 
Anglophone and the Francophones) to a dialogue to reconsider the status of the union 
that has lasted since 1961. While the first phase involves absolutely negotiations 
among the Anglophone elites, this second phase requires the need for a neutral 
third party who will play the role of a Med/Arb (some mediation and arbitration).

 • The third phase should focus on strategies that could be applied in strengthening 
and fostering the spirit of nationalism in Cameroon. This necessitates the building 
of a common sense of belonging across cultural values and linguistic boundaries.

MAJOR STAKEHOLDERS IN CAMEROON 

1) The Social Democratic Front (S.D.F)

 • Judging from the accumulated grievances of the Anglophone in the union with La 
Republic of Cameroun, it becomes variably true why the first veritable political 
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party which reigns till today surfaced in this part of the country as a result of a 
protracted economic and political exclusion and suppressions (Konings and 
Nyamnjoh, 1997:214). 

 • In 1990 the Social Democratic Front (S. D. F) emerged under the leadership of John 
Fru Ndi, launched in Bamenda which saw the death of six innocent lives and the 
party triumphed against the will of the regime.

 • This party had as part of the agenda to redress the Anglophone prejudices. 

 • The birth of the S. D. F revived an Anglophone spirit of nationalism which had been 
passive for years, a revival that turned the Anglophone Community into a breeding 
ground for protests, demonstrations, agitations advocating for equality in economic 
and political dispensations.

 • It was as a result of the above reason that there was a total acclamation for the 
party especially in the 1990 presidential elections where S. D. F scored 86. 3% and 
51. 6% in NW and SW provinces respectively. A later proclamation of a C. P. D. M 
victory in an election both the national and international observers proclaimed was 
an opposition victory sowed the seat of frustration bitterness which led to further 
series of violence.

 • However this party was later seen to have spread it influence beyond a regional party 
as it gained National acclamation and sympathizers. This was largely as a result of 
the popularity of the National chairman Fru Ndi who presented himself as a state 
man who was in touch with the rich, poor women, youths and the elderly alike.

 • Even though this party has lost the momentum and charisma it once possessed in 
the 1990s, partly because the people seem to lose confidence in their leadership 
which has hardly changed for over 20 years, they still remain the main opposition 
party in country, as reflected in the representation at the national assembly.

Actions 

Their main source of recruiting and mobilizing militants has predominantly been 
through political rallies and campaigns, with an absolute civil leadership. 

 • Their defeat in the presidential elections of 1990 led to serious demonstrations, 
looting and destruction. 

 • The year 1991/1992 witnessed series of riots that culminated to the ghost town that 
was declared in Bamenda and other major Anglophone cities as a result of strike 
actions orchestrated by S. D. F demanding for a national conference.

Position and interest

 • Despite the enormous efforts of the S. D. F to bring to the limelight what today is 
referred to as the Anglophone problem it was later seen to be more of a national 
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rather than an Anglophone party to pursue the common interest of the English 
speaking Cameroonians. This was evident in the party’s growing interest in 
Francophone Cameroon.

 • The party acknowledges the legitimacy of the Anglophone problem, which is very 
unique from other minority crisis in country base on their colonial legacies. However 
the S.D.F believes that the quest for autonomy is not an inclusive solution to the 
problem of poor governance and leadership in Cameroon, as there are also other 
Ethnic minorities, even within the Francophone regions, still suffering heavily from 
marginalization.

 • They advocate for a ten state federation, where every region in the country will 
autonomously be responsible for the socio economic empowerment of her people, 
with some residual powers reserved to the federal government. They belief that this 
will step up administrative efficiency accountability and above all empowering the 
masses more economically.

 • This party has attempted a coalition several times with other political parties of 
the both Anglophone and francophone origins, though has often ended up in fiasco 
because of difficulties to establish a common leadership, partly due to the invisible 
hand of the government as they break through the oppositions.

2) The Southern Cameroon National Council (S.C.N.C)

This movement came up shortly after the S.D.F had presented itself to go beyond the 
Anglophone problem.

 • Subsequently the Anglophone problem came to be represented by associations that 
were created by the Anglophone elites in the aftermath of political liberalization 
in 1990.

 • All this were Anglophones attempt to put on the table an agenda to redress the violation 
of the Foumban conference and the socio economic and political marginalization of 
the Anglophones as second class citizens. The gross marginalization and inequality 
in allocation of state resources, the frustration of political exclusion culminated 
therefore to the AACI and AACII respectively.

 • The refusal of the Cameroon government to yield to negotiations base on the 
Anglophone agenda resulted to the birth of the SCNC, which took a resolute stand 
to demand for their independence from the la Republique du Cameroun. 

 • The political slogan still stands today which is “the force of argument and not the 
argument of force”. This invariably portrays their readiness to enter into any dialogue 
with the government of Cameroon.
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Actions

 • While a good number of Anglophones holds political power, the SCNC as and 
Anglophone movement does not hold political power. Their activities constitute a 
threat to any peace in Cameroon which so far has only been held back by the power 
inequality with the governments against their minimal resources. 

 • The movement has recruited members mostly through advocacy campaigns, 
conferences both home and abroad to motivate Anglophone sons and daughters 
to join the cause.

 • While there are other very burning issues that threaten peace in Cameroon, they 
standout to be the most threatening in the few past decades.

 • 1996, the SCNC set aside 1st October, by the former Ambassador Fussong, who was 
chairman at the time as independent day, which since then has been celebrated, 
which often meets with violent clashes with state militia leading to casualties. 

 • In 1998, a delegation of two at the UNPO led by Prince Ndoki Mukete proved beyond 
doubt to members that the Anglophone had a genuine case, however due to financial 
crisis that entangled the organization nothing could be done about the Anglophone 
case until later in the future. 

 • In 1999 the SCNC faction led by then Justice Ebong Alobwede took hostage of the 
Cameroon Radio and television (CRTV) Buea and declared the independence of 
the Federal Democratic Republic of Southern Cameroon. This action took tensions 
high and close threat for an open confrontation was imminent but the imbalance 
nature of power between the parties helped the francophone to suppress such a 
move. While tensions were still running high, the SCNC this same year was invited 
for a commonwealth meeting for indigenous people in Durban South Africa, but 
unfortunately because of disunity they could not make it. 

 • In 2002, southern Cameroon people organization (SCAPO) was created; they later 
in the same year tabled the Anglophone problem before a high court in Abuja 
seeking that their case be redressed in the UN General Assembly in accordance to 
the provisions of Human rights charter. 

 • In 2003, all liberation movements attempted a coalition in Tiko to form a common 
front to lead the cause.

 • In 2004, base on the attempted coalition, a delegation led by SCNC/SCARM 
represented the Anglophone course at the UNPO and was given membership after 
a serious presentation and deliberation of their case. 

 • In 2005 the University of Buea witnessed a serious student crisis, which was aimed 
at redressing corruption and upholding the standards of the then only Anglo Saxon 
university in the country against francophonization. 
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 • They have led demonstrations and protest matches in Cameroon and even out of 
Cameroon, in Europe and North America. They have demonstrated so each time 
this occasion presents itself.

Position and interest

While the SCNC as a movement seem to represent the umbrella association that champions 
the quest for secession, other interest group among the Southern Cameroonians have 
demonstrated to be quite at variance with this position.

 • The SCAPO, SCYL, SCARM, represented mostly by SCNC at their international 
offensives hold the position of outright separation and independence of the Southern 
Cameroon.

 • Another category is Anglophones whose roots are traceable in the French Cameroon, 
but who migrated to southern Cameroon, escaping the UPC uprising during the 
decolonization of the French Cameroon in the early 1950 and 1960s. This category 
however constitutes an opinion of their own, and seems to demonstrate weaker 
sentiments for the call for secession from the French Cameroon.

 • Some South Westerners expresses skepticism for the call for an autonomous 
Southern Cameroon for the fear of North West domination. This category though 
discontented with the present union with the Francophone seems to rather cherish 
a ten state federation.

 • It becomes even more complex when we look at the stands of Anglophone elites who 
serve within the present regime, who constitute uniquely a different unit among 
the Anglophones. The positions of these Anglophone elites and how they support 
the varying opinions is quite flexible, determined mostly by the envisaged benefits 
to the individual in question and not necessarily the collective interest. So far this 
category stands for the state rhetoric of a decentralized unitary state as it seem be 
right now in theory.

 • While these positions may vary greatly, one thing remains obvious in that despite 
their variation, they seemingly will appear to have a common interest, if not all at 
least most of them, which should be to check against the Anglophone socio-economic 
marginalization and political exclusion which is right now very pathetic. They want 
to have a fair share of the state resources.

 • They called for outright independence only came up after all attempts to redress 
these ills had proven abortive.

3) The South West Elite Association (S.W.E.L.A)
     and North West cultural and Development Association (N.O.C.U.D.A)

These are principally civil society groups within the two Anglophone regions that are 
predominantly made of the Elites, Chiefs in South West and Fons in the North West 
respectively.
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Actions

 • These groups represented mostly by chief and Fons have used these medium to 
negotiate for the state limited resources on behalf of their subjects, to whom they 
are believed to have an inalienable right to rule and maintain internal cohesion.

 • They are normally believed to serve like a check to excessive state incursion to the 
people’s traditional values guided by their native rules.

 • These elite groups have also been used as regional instrument to canvas for state 
appointment for their sons and daughters into the government.

 • These movements have also tried to preserve their regional autonomy amongst 
themselves. The south west elite association for example has continuously strived 
to check against what they called North West domination.

Position and interest

It is important to note that these are principally the mediums that the state has often 
penetrated to divide the Anglophones against themselves capitalizing on the existing 
contradictions between North West - South West elites.

 • In this respect, following the AAC, some members of the south west chiefs conference 
and South West Elite Association (SWELA) had to establish their position as they 
tried to dissociate from the deliberations and resolutions of the AACS’ and the Buea 
declaration and eventually the SCNC.

 • In like manner, North West cultural and developmental association (N.O.C.U.D.A) 
tried to dissociate the region from AACS’ claiming it was the brain child of the South 
West Elites.

 • Leaders of these groups have constantly maintained a close relation with the ruling 
elite, as they use the medium to send motion of support to the regime and to pledge 
their unalloyed support to the regime.

 • Leaders of SWELA mostly advocate for a ten region federation so that each region 
remains autonomous. South West, according to this school of thought, will be free 
in this way from the North West domination.

 • On the contrary there exists another faction, more critical of government policies 
and which supports the opposition. They advocate closer co-operation between 
the South West and North West elite as a necessary precondition for an effective 
representation of Anglophones interest (Konings and Nyamnjoh, 2003).

4) The government

This represents the legitimate government for Cameroonians across all cultural or 
ethnic lines. Even if their legitimacy comes through discredited and most criticized 
elections and electoral laws, they remain to execute the functions of the state to both 
Anglophones and Francophones.
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Actions

 • The government as said has not sat back to wash the opposition and other social 
movements embark on moves to discredit their leadership.

 • They have undertaking divide and rule policies mostly in the opposition strong holds

 • Cameroonian politicians are exploiting cultural differences by engaging in political 
discourses that are pro ethnic, economic inequalities and social justice based on 
regional terms. Membership in such systems like that obtained in Cameroon is 
fashioned along regional consciousness and the categorization of non members 
as outsiders. 

 • This attitude has continuously characterized the relations between the English 
speaking regions that are constantly torn apart by the divided political strategies 
of the current system. 

Position and interest

 • While the French Cameroonians may sympathize in varying degrees with Anglophone 
predicament, they are undoubtedly united against secession.

 • The government of Cameroun backs the view against secession on grounds therefore, 
from the idea of a onetime German Cameroon, claiming to maintain the German 
territorial frontiers as it was before the First World War. 

 The very rich nature of the Southern Cameroon which is so far, the economic life 
wire of the country with about 61%of the GDP Coming Predominantly from South 
West Region alone, one will undoubtedly attempt a conclusion that the need to 
secure these resources lies at the center, why the state is reluctant to engage in any 
meaningful negotiations with the opposing camps.

Secondary actors

Secondary actors may not necessarily be directly involved in the conflict, however they 
have high degree of interest, and influence over the conflict in Cameroon. While the 
African Union, (AU) and the UN are international organization that could considerably 
influence the course of event in Cameroon, France and Britain cannot be excluded 
considering their involvement in the political dynamics of the country. To this I mean 
their rule as colonial masters and the continuous relation that they have maintained 
with the country. The SCNC still believe that Britain should be able to ask the UN to grant 
their independence as some extremist of the movement still prefer to see themselves 
as UN trust territory than their present status. 

Emphasis on capacities and vulnerabilities 

 • A true assembling force for any conflict in Cameroon does not lie in any charisma of 
the leaders but rather the legitimacy of the problems as truly perceived by the people.
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 • More recently, the University students have stood out strong as a recruiting ground 
and a forum where some of the pressing issue like corruption marginalization are 
addressed. This can carefully be exploited by the actors to pose a real threat to peace 
if things are not done the right way.

 • Some of these movements have taken their struggle abroad to include the communities 
in the Diaspora which is a boaster to their efforts to sustain their positions.

 • Most of the Southern Cameroonians separatist have thrown their weight behind 
SCNC on diplomatic offensives to avoid confusion at the internationals scene as too 
many groups claiming to represent the movement may be more discrediting.

 • A very fine line exists between loyalist of the SCNC and their secessionist act and 
those who oppose the government through the opposition of the Anglophone origin. 
It appears all it requires could be a good leadership and time.

 • However, the power inequality with the state and also the limited resources from 
these opposing groups has been a limiting factor that has kept the conflict suppressed 
for the past years.

 • Also conflicting interest among the opposing actors themselves without a clearly 
defined vision has accounted largely to their failures; they all have been marred with 
leadership lapses that have discouraged greatly their membership.

 • Greed and altruism has taken precedence over legitimate grievances of the masses.

 • Regional and ethnic cleavages have marred the any meaningful progress among the 
major stakeholders.

EMPHASIS ON PRIORITY ISSUES, RELEVANT ATTITUDES
ND STRUCTURES OF PEACE IN CAMEROON

Like in the words of Bishop Samuel kleda of the Douala Arched Diocese in his address 
to the Christian during the last 2011 presidential election in Cameroon, he warned 
that peace is the plenitude of life and integrate all dimensions of human person, it can 
neither be build on the violation of rights and justice or on the opulent of some and the 
hunger of others as the case is obtain in Cameroon.

In a synopsis, any durable peace in Cameroon must consider the following cardinal 
issues for the wellbeing of all Cameroonians:

 • The aspiration of lasting peace in Cameroon which is ultimate must be rooted in a 
vision which transcends apparent peace and the absence of war.

 • The powers that be must allow themselves to be guided by the principles of the 
common good, the respect of human dignity, the preferential option for the poor.

 • It is about time to strife to get into the path of sustainable development which will 
symbolize peace and is therefore the duty of all involved to eliminate that which is 
susceptible of provoking conflict in Cameroon. 
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 • Conditions necessary of building peace in Cameroon will be giving people economic 
empowerment, then elimination of discord among the actors involved which can 
foster war, beginning with injustice and to reduce the gross economic inequality 
among the regions.

 • The regime must strife beyond cultural divide to build social cohesion among 
Cameroonians.

 • Much of the ethnicity politics that has reduced Cameroon to a serious tension, feeds 
much into the superimposition of Western Democracy which does not match with 
its history and state formation, and does not represent the appropriate frame work 
for governance. This is principally due to the absence of class formation, within 
which a given class interest is formed and canvassed among the electorates by way 
of political party. 

 • In the absence of this class formation, ethnicity becomes the vehicle for political 
mobilization, resulting in conflicts, violence and civil wars if poorly control at their 
infancy.

 • A constitutional framework which guarantees and protects the basic rights of citizens 
including the right of Assemble, Association free speech and right to information.

 • A political system with checks and balances,transparent and accountable with 
institutions that ensures that rights are enjoyed by all and all are equal before the law.

 • An economic justice system that ensures affordable access to health housing, 
education and opportunities to be productive.

PEACE CAPACITIES 

 • Identify existing governance structures at the grass roots, (traditional and faith 
base), evaluate the trust the communities bestows on such institutions and where 
credibility is high ensured programs to strengthen these institutions. 

 • Community base organization providing services at such levels using local actors 
should be identified and trained in both new and local techniques, ensuring also that 
programs are designed and implemented to strengthen their capacities. 

 • At a broader context, durable peace could be further consolidated by implementing 
the following measures:

 • Establish an independent non partisan entity made up of identified respectable 
Cameroonians selected across both cultural backgrounds of English and French. Such 
a platform could focus on diverse issues in promoting National reconciliation. One of 
such attempts could be erecting monuments of fallen Cameroonian patriots across 
the two regions. The idea here is that such structures should be able to resonate 
national sentiments irrespective of whether the individuals were of French or English 
origin. 
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 • A similar entity could be established at the regional level, which should serve the 
purpose of an advisory council, using distinguished citizens within the region who 
are apolitical and non partisan. These groups could strife to:

 – Blend traditional and modern approaches to mediate regional issues;

 – Promote trust and confidence among groups which may be developed from 
their shared cultural values. 

At the district level, build up similar units using community elders and elected council 
members. They should be able to promote community dialogue. Mobilize stake holders 
to ensure local ownership of peace building and communal spirit.

In bid to enforce and empower local media as a veritable partner of change, they should 
be able to understand the plight of the people and constructively present the views of 
the people in a way that does not reignite division on ethnic or regional lines. Therefore 
they should be encouraged on the following guides:

 • How to access information;

 • Conflict news gathering;

 • Professional ethics;

 • Communication techniques;

 • Creating citizens information Bureau and 

 • Forum for citizens debate.

EMPHASIS ON EMPOWERING EXISTING STRUCTURES
FOR PEACE ACROSS CAMEROON

 • Resources should be directed to empower existing civil structures at the grass roots;

 • Provide a framework for people to work together and achieve goals that are beyond 
their individual capacities. This may include functional capacities like planning, 
management and service delivery;

 • It could also include technical capacities relating to elections, conflict management, 
mediation and negotiations taking into consideration traditional approaches, 
harmonizing them with modern tools in dealing with local issues;

 • Such formation processes should aim at building a civil participation which should 
be able to influence public policy processes and hold government accountable; 

 • Promotion of local communication channels that effectively translate local echoes 
in strengthening the demand for state accountability and transparency; 

Conclusively, Cameroon can run the risk to remain a time bomb which at worse could 
explode to a full escalated conflict led by secessionist. Such an outcome could reignite 
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other minority cases which could be avoided at this level. Secondly, a win- win situation 
could be establishing federal structures that will guarantee some degree of autonomy to 
some the regions. This will enhance chances of including the people in a participatory 
leadership in Cameroon. 
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Abstract. Mediation is now an established and  expanding way of dispute resolution in a growing 
number of practice fields: family, community, victim–offender, civil and commercial matters, en-
vironment and labour, to name but a few. The number of mediations is rising each day and so, the 
number of people involved in it. One of the central issues in the field of conflict resolution concerns 
the degree to which we can define a mediated or negotiated outcome as successful. Is this increased 
number of mediations succesfull? How do we know that the outcome of the mediation process meets 
the criteria of success? How can we evaluate it? This article will present the author’s point of view 
about the factors influencing a succesful mediation, concluding with a presentation of what are 
considered to be the most important qualities of a succesful mediator.

Keywords: mediation, mediator, active listening, Transylvanian Institute of Mediation, conflict 
management, fairness, confidentiality, neutrality, conflict resolution.

MEDIATION.
MEASURING THE SUCCESS OF MEDIATION

 Ciprian SANDU

I write this article not as a mediator, but as 
an apprentice of two of the most important 
and active mediators and trainers in the 
field, my fellow editors, Christian Chereji 
and Adrian Pop. During the past three years 
they were, and still are, my mentors, helping 
me to know and experience as much as 
possible in this field. I have the privilege to 
work with them daily, providing me useful 
knowledge by the power of their example, 
very important for me because, at the end of 
the day, mediation is less theory and more 
practice. During this time well spent around 
my colleagues, I have developed and found 
a lot of opinions and answers to some of 
the most common questions in mediation, 
but for one of them it was a little bit harder: 
What is a successful mediation? How can 
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you measure success, such an abstract concept? I had the pleasure to meet some of the 
most important mediators in Romania and also some foreign ones, not to mention the 
high number of new mediators who were trained by our association, The Transylvanian 
Institute for Mediation. When the discussion touched this question, how can you measure 
the success a mediator has, everyone had a different view: some measure success in the 
amount of money they gained during the mediation session, others measure it in the 
amount of time spent (the shorter, the better), others say they are successful because 
they have a high number of mediations each month or year. Both my colleagues and 
mentors had the same answer in separate meetings: a successful mediation is the one 
where the parties do not return to you or go to anyone else with the same problem. So 
it’s about the process and the outcome? During the following pages I am going to try to 
present my opinion about success in mediation and about the qualities of the mediator 
which are considered vital for a successful mediation.

Mediation is a method of conflict management in which conflicting parties gather to seek 
solutions to their problems, accompanied by a mediator who facilitates discussion and 
the flow of information, identifies issues, develops options, considers alternatives, and 
develops a consensual agreement., or, to use a shorter definition, developed by Michael 
Leathes, mediation is consensus facilitated by a trusted neutral party. These definitions 
may be broad, but they can be generally and widely applied. It forces us to recognize 
that any mediation situation is comprised of parties in conflict, a mediator, a process of 
mediation and the context of mediation. All these elements are important in understan-
ding mediation and its outcomes. We must not lose sight of them since they determine 
the nature, quality, and, at the end, success of the mediation. One of the things we can 
say about success is that it is usually defined by reference to other abstract concepts like 
justice or fairness. This rises some other problems for anyone who wishes to evaluate 
the effects of mediation. How do we know justice has been achieved? Who defines it? 
Blair Sheppard was one of the first theoreticians to offer a systematic discussion on the 
notion of mediation success. He first suggests that we should think seriously about the 
two aspects of any mediation situation - the process and the outcome (Sheppard, 1984). 
The process refers to what transpires at the mediation table, and the outcome refers to 
what has been achieved (or not achieved) as a result of mediation. Success in mediation 
is thus a quality that may be applicable to the process or the outcome of mediation. In 
other words, success may be achieved if the parties in conflict feel empowered, or feel 
that their concerns were addressed respectfully (Sheppard, 1984). There may be no 
successful outcome in any sense of the word, but the parties still feel they have achieved 
success in the process. In the same way, there may be a process of mediation marred 
by many procedural disagreements and dissatisfactions, but it may lead to a cessation 
of violence and even a formal agreement (Bercovitch, 1997). Both the process and the 
outcome can have at least four indices of success - fairness, efficiency, satisfaction and 
effectiveness. I said at least because the more experienced mediators may find or alre-
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ady found other criteria (for example Lawrence Susskind speaks about two additional 
criteria – wisdom and stability), but for me, those are the most important.

The first criteria we need to evaluate in a mediation situation is fairness. As I already 
said, fairness is an abstract and intangible concept. Everyone involved in the process will 
have a different definition and simbolistic for fairness. However, it is generaly recognized 
that, whatever it may be, fairness suggests to most people an evenhanded procedure 
and equitable outcome, that is indicative of some conception of success (Bercovitch, 
2011). From here we can identify some concrete indicators, starting with two of the 
most important principles of mediation – neutrality and impartiality. However, while 
there are certain observable indices of fairness, both Sheppard and Susskind talk abo-
ut the importance of „perceived fairness” in the process - indicators of fairness mean 
little to the parties in conflict if they themselves do not think and perceive the process 
is fair, sometimes the perception of fairness or unfairness being more important than 
the actual concrete discussion about success (Sheppard, 1984; Susskind & Cruikshank, 
1997). This is mainly the reason why, from the start, the parties must be convinced that 
what they experience is fair and will remain fair for the whole duration of the process. 

Efficiency is the second criteria of success and is primarily focused on the procedural 
and temporal dimension of the mediation process. Efficiency addresses issues such as 
the cost of mediation, resources devoted to it and duration of the process. Susskind and 
Cruikshank give efficiency the most weight. They suggest that “[...] fairness is not enough. 
A fair agreement is not acceptable if it takes an inordinately long time to achieve or if 
it costs several times what it should have” (Susskind& Cruikshank, 1997). I must say 
that I totaly agree with this because if a mediation process takes a very long time and 
involves a high cost, what would be the difference from the judiciary system? 

In some respects, participant’s satisfaction seems like a better indicator of success. If 
parties in mediation are satisfied with the process or outcome, they are more likely to 
perceive it as a success and, as Sheppard indicates, are more likely to be committed to 
it (Sheppard, 1984). However, same as fairness, party satisfaction is largely perceptual 
and has a very personal quality. Satisfaction is often an almost emotional response to the 
achievement of a goal or attainment of some requirement. The sorts of goals taken into 
an event by those involved in conflict are personal in nature and formed by the specific 
configuration of their personality, environment, values, expectations etc. This is why, 
when we gave a definition of mediation, we can say that an outcome that satisfies both 
parties is more likely to be stable, longer-lasting, and, thus, more successful.

Perhaps the clearest concrete indication of a mediation success is effectiveness. 
Effectiveness is a measure of the achieved results, change or behavioral transforma-
tion. Mediation is a process of change (Bercovitch, 2011). Above all, it is designed to 
change the behavior and attitudes of the parties, even in a violent interaction. Hence, for 
mediation to be considered successful, it must have some effects on the conflict, such as 
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moving from violent to non-violent behavior, signing an agreement, accepting a ceasefire 
or settlement, in the case of armed conflict. Effectiveness allows us to observe what has 
changed after a mediator has entered a conflict. The problem with all four criteria for 
succes is that, even if separately they represent proper indicators for success, none of 
them can be used by itself as a total indication of success. A truly successful outcome 
is one that meets more than one or two criteria (Bercovitch, 2011). Satisfaction and 
fairness mean little if mediation has proven to be ineffective in a practical sense, likewise 
efficiency and effectiveness mean little if parties are not satisfied. Stability can only be 
achieved when the parties are satisfied and the agreement is fair. These criteria can be 
analyzed independently, but in reality, they are all interdependent. I’m returning now 
to the answer given to me by my fellow coleagues when we discussed about success in 
mediation. A successful mediation is the one where the parties do not return to you or 
anyone else with the same problem. 

A different, and in some ways more practical, approach to the question of what con-
stitutes success in mediation is based on simple analysis of agreement and outcome 
types and their impact on the conflict in question. Generally accepted, the most common 
outcomes after a mediation process are the setlement and resolution. Within conflict 
management literature, resolution is often presented as being inherently superior to 
settlement (Burton, 1987). Also, it is seen as dealing with the root causes of the con-
flict and negating the need for future conflict or conflict management. By comparison, 
settlement, often involving a simple cessation of conflict behavior (such as a cease-
fire), can be seen as a potentially damaging half-measure, leaving conflict to smolder 
beneath the surface before erupting again (Burton, 1987), giving the impresion that 
only the resolution implies success. The idea that resolution alone implies a successful 
outcome is far too restrictive in the real world. In many conflict situations, a resoluti-
on may truly prove impossible as the parties may have experienced years of violence 
and destruction. A transformation in attitudes and behavior will not occur overnight 
or even in the course of a few years. Let us take, for exaple, the case of the civil war 
in Sudan. During the past half-century there were only 11 years of peace in the area 
because of two settlements: the one in Addis Ababa, in 1972 and the Comprehensive 
Peace Agreement, in 2005. Both are not resolutions but settlements. If we look at the 
situation from the international comunity’s point of view, the two settlements are not 
succesfull outcomes because they don’t deal with the couses of the conflict. But what is 
the opinion of the population living in the area? Half a million people died over the 17 
years of the first Sudanesse war and other hundred thousands fled from their homes. For 
every person in the area, the settlement (an 11 years cease-fire) is a succesfull outcome 
because they could return back to their lives without the fear of being killed. The choice 
between settlement and resolution can also be informed by one’s focus of concern as 
well. If one is primarily concerned with the destructive aspects of conflict behavior, 
an immediate settlement may be required to ensure the life and safety of individuals 
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before everything else. Where there is destruction and violence, the first and foremost 
task of any mediator is to stop the violence or reduce it to save lives (Bercovitch, 2011). 
When a conflict is primarily about a relationship between parties, a resolution may be 
the only way forward. The level at which a conflict management procedure occurs may 
also impact the means and goals of the process. Mediation in international relations, 
for example, is more likely to focus on political leaders and behavioral aspects of con-
flict, as with securing a cease-fire. Mediation at lower levels of complexity, such as an 
organization or family unit, may be more intent on building understanding, addressing 
structural problems at their roots and seeking resolution. Again, we face considerable 
challenges in thinking about success or evaluating mediation outcomes. Often what 
appears as successful to one person may be seen as unsuccessful by others.

With your aproval I want to discuss a little bit about some factors that influence the 
success in mediation. They are personal factors, situational factors, interactional factors 
and motivational factors.

Personal factors are very important for success in mediation because they refer to the 
identity of the parties. Acording to the title of the article I am going to discuss later on 
about those qualities of a mediator which can contribute to success in mediation, but 
for now it is enough to say that the mediator and the parties have their own interests, 
perceptions, and resources which influence their behavior, that ranges from the very 
passive to the highly active, the last being more related to a succesful process and 
outcome.

Situational factors that determine success include factors such as the physical, social, 
reputational and power relations between the parties. Each of these may affect the 
achievement of success. For example, a neutral environment is far more conducive 
to success than mediation in one’s own territory or power parity between parties in 
conflict create more chances for a more effective mediation (while an imbalance of 
power reduces motivation to engage in mediation or accept any outcome).

Interactional factors which can have an influence on the success or failure of mediation 
refer to the overall nature of the relationship and the extent to which it is competitive and 
based on either a zero-sum understanding of the conflict or a co-operative understanding 
where each party recognizes that gains may be made by all. Many other aspects come 
into force here, the most important being the previous history of the parties; where 
they had a good relation in the past, they are likely to get over their current difficulties 
and conclude a successful agreement.

Motivational factors affecting success or failure in mediation include the parties’ 
genuine desire to submit, and commit, to mediation. A joint request for mediation 
is indicative of a high motivation and desire to settle a conflict. When only one party 
requests mediation, the chances of success are pretty slim. Adversaries in conflict have 



35

Issue 2, January 2013

a number of motives for desiring mediation: mediation may actually help them reduce 
the risks of an escalating conflict and get them closer to a settlement, each party may 
embrace mediation in the expectation that the mediator will influence the other party, 
the outcome or even the mediator to take much of the blame if their efforts fail. When 
they both share the same set of motivations, a successful outcome is more likely to result.

All of these factors influence the way mediation is undertaken, performed and terminated. 
They affect the success or failure of any mediation event, but I think we can’t conclude 
our discussion about success in mediation without taking into consideration the fact 
that mediation is more complex than that. During my experience as a case-manager 
for different mediations, I found out that the success or failure of a mediation are also 
directly related with the following:

Appropriateness of the mediator - Selecting an appropriate mediator for the type of 
dispute is essential to providing disputants with the highest probability of a successful 
mediation. Even though mediation is essentially a parties-driven process, a mediator’s 
knowledge, experience and skill has a significant impact on the outcome of the mediation 
(Marcil&Thorton, 2008). While some mediators may believe that they can mediate any 
dispute, most try to mediate disputes in areas in which they have a considerable amount 
of knowledge, experience and contacts. 

Failure to properly prepare for mediation - The failure to properly prepare for 
mediation is a pitfall that seems very basic. However, lack of preparation before a 
mediation is a significant and recurring problem. On occasion, disputants will fail to 
bring key documents with them or their attorneys complain that they have not had a 
chance to prepare because the mediation is scheduled too early in the matter. Regardless 
of the excuse, the failure to prepare for the mediation will most certainly result in 
slowing the mediation process, so valuable time is wasted (Marcil&Thorton, 2008). In 
essence, the disputants and the attorneys should prepare for the mediation as if it were 
on the eve of trial and should bring with them all of the documents and information 
necessary to prove their case. 

Insufficient settlement authority - This is a big problem, especially when one of the 
parties is a public institution or a company. Untill now, I often had the chance to be 
case-manager for this types of situations. Insufficient settlement authority is one of 
the largest obstacles to a successful mediation. When a disputant or attorney does not 
have the authority to close a deal or settle the matter, the mediation grinds to a halt. 
The attorney or disputant representative is usually given an opportunity to consult 
with the ultimate decision-maker, but this sort of consultation is inherently difficult 
during the mediation process, and, I may say, even rude. To prevent the insufficient 
settlement authority issue from arising, the mediator should inquire into who has the 
ultimate settlement authority, before the mediation. After determining who possesses 
the ultimate settlement authority, the mediator and the disputants should make every 
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effort to ensure that the ultimate decision-maker is physically present in the mediation 
room (Marcil&Thorton, 2008). 

As we cand see, there are plenty of factors which can influence a successful mediation. 
The ones being presented here are just a few, based on my day-by-day experience, 
mostly as a case-manager, so anyone can have a different view of the subject, but all 
were empiricaly observed during the past three years, and from the discussions with 
my coleagues. 

All the discussion, untill now, was about success in the mediation process and the 
factors which influence it. The central figure in all of what we’ve discussed earlier is 
the mediator, as a facilitator of the communication between disputants. In his role, 
the mediator must have some personal qualities in order to control and facilitate the 
comunication. Some of them are developed over years of training and experience but 
most of them are directly related with the character and personality of the mediator. 
A good friend of ours and also a fellow mediator, Constantin-Adi Gavrila, identified at 
one moment 122 qualities for a good and succesfull mediator. They sometimes come 
from how one looks at the mediation or the kind of mediation a person is involved in. 
Here we don’t have the time and space to discuss all of them so, again based on my 
personal experiences, I’ve selected some of which I consider to be key in our discussion 
about success:

Listening – Listening skills are just as important in mediation as knowledge and 
experience. No matter how knowledgeable a mediator is, if he or she does not listen and 
understand the viewpoints of each side, it is difficult to move the parties together. The 
mediator must also be able to read between the lines and observe not only the parties’ 
viewpoints, but also the mood and the motivations that underlie those opinions and 
feelings. Listening is different from hearing. Listening is active, while hearing is more 
passive. Effective mediation requires listening to what is being communicated by your 
opponent. The skill of listening does not mean you must agree with your opponent, but 
it does mean you must be at least temporarily patient and nonjudgmental in taking in 
what the opponent is communicating (Diaz, 2007). Simply listening to the opponent 
will help not only the listener to have a better understanding of the issue, but it will 
also serve as a catharsis for the speaker. If a party truly senses they have been listened 
to during the mediation, they will often be more inclined to yield in their position and 
be more inclined to resolve their dispute. When the parties walk into mediation they 
carry a lot of emotional baggage. They look for an opportunity to offload that from their 
chest. They look for an opportunity to be heard. Most of the time courts do not have the 
time to hear the parties, nor the inclination to hear what is not an issue. Courts look 
for solutions in terms of law, not emotions. It is also true that it is the lawyers who are 
heard by the court not the parties to the dispute. Mediation offers them this opportunity. 
Once a party goes with a feeling that the he has been heard to his satisfaction then a 
mediator may consider he has won half of the battle.
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Confidentiality – This is one of the mandatory principles of mediation. One of the 
reasons why the parties opt for mediation is that they do not either want to wash their 
dirty laundry in public. The parties in the dispute approach the mediator with the hope 
that what ever would come to the knowledge of mediator during the proceedings will 
remain with him only.There are two levels of confidentiality inherent to the mediation 
process: First, there is confidentiality of communication that occurs at the mediation 
session; these mediation-related communications are inadmissible in evidence and may 
not be raised in court (Romaian Mediation Law, 2006); nor should they be discussed with 
parties who are not directly related to the mediation or the law suit. This confidentiality 
protects not only the statements made at mediation but also any settlement offers 
conveyed during the session. Second, there is yet another level of confidentiality that 
covers anything told privately to the mediator during individual caucuses, which are 
separate sessions conducted with the mediator, but outside the presence of the opposing 
party or their attorney. These private communications with the mediator may not be 
disclosed to the opposing party, unless the mediator is specifically authorized (Romaian 
Mediation Law, 2006). 

Neutrality - A mediator should never give the impression that he is leaning in favor 
of any of the parties. His conduct should reflect that he is paying equal respect to 
both parties; he is paying equal attention to both the parties; he is not extraordinarily 
respectful to one of the parties; he is not extraordinarily chatty with one of the parties 
and so on. This neutrality should be reflected not just inside the mediation room, but also 
outside. The faith reposed by the parties in the mediator at the time of his appointment 
needs to be maintained not only till the entire proceeding is over, but also there after.

Trust - A close related quality of a mediator, derived mostly because of the latter, 
confidentiality and neutrality, is trust. A mediator is nothing but a neutral third party 
whose office is used by the two parties in a dispute to resolve their dispute. One can 
work as a mediator so long as he or she enjoys the trust of the parties. Parties have no 
choice in choosing their judge, appointment of arbitrators can be fixed by an agreement 
between the parties, but the parties can pick a mediator only when they have trust in 
the mediator or they have a reason to believe that they can trust him. The reason for 
it is simple. Although more often than not, a mediator follows a structured process 
for resolving the disputes, but he or she does not maintain any formal record of what 
transpires in the proceedings. A party may never come to know what goes through the 
mind of a mediator. In a court proceeding or even in arbitration proceedings both the 
parties know what is being done in the proceedings. There are no closed door one-
to-one meetings by either the arbitrator or a judge with the parties. In the case of a 
mediator, these closed door one-to-one meetings are his most important tool to discover 
the real interest of the parties. The parties communicate to the mediator in confidence 
that their secrets will not be revealed to others, unless he or she himself or herself so 
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desires. All this is possible only when they completely trust that the mediator will not 
act in anyone’s favor particularly, but will work in the best interest of both the parties. 
A mediator must be acceptable to both sides. Parties want neutrality. To talk openly, 
parties must believe that the mediator will keep confidences and use information in a 
constructive way that advances the process. 

Optimism - We claim that mediation proceeds on the realistic assessment of the 
situations. It looks for realistic solutions. Then a mediator should be a realist, not an 
optimist. In the general sense of the word optimism would mean giving hope for a 
solution, even where the chances of its success are very limited. That is not being real. 
Then what exactly does optimism mean when it comes to mediation proceedings? 
Optimism for a mediator is not something which comes from any thought process 
devoid of reality. His optimism is not a result of any religious belief that ultimately faith 
in God will prevail and everything will turn out to be well. His optimism is a reflection 
of his attitude that in the given facts of the case he will be able to find creative solutions 
acceptable to both the parties to the dispute. It shows up as a self-belief in his skills 
that he will ultimately make the parties see as to where is their benefit. It is a part of 
his selfconfidence portrayed in his communication skills by which he can continue to 
make parties focus on the positive aspects of deliberations and overlook the negative 
ones. An optimism of this nature promotes rational thinking in the overall environment 
of the mediation proceedings and leads to positive results.

The look of the mediator- This one I’ve learend it entirely from my menthors. We 
have the old-saying „Clothes do not make the person”, but here, when we talk about 
mediation, things are different. It is the appearance of the mediator, which conveys the 
first impression to the parties. If the conduct of the mediator is not dignified, he is not 
likely to earn the respect of the parties. It is the respect for the mediator which builds 
the trust of the parties in the mediation. Yet it is important he should not sit with a 
stiff neck or with a detached look, so as to convey that he is indifferent to what is going 
around him. Dressing up is yet another aspect of looking dignified. One, however, needs 
to be careful that he is not overdressed as overdressing itself creates barriers of its own 
in the effective flow of information between the mediator and the parties. 

Modesty - The firs thing I’ve asked my mentors when I was brought up in the association 
was „As a mediator, how many cases have you settled over the years?” They responded, 
„None.” Knowing very well the conditions to become a trainer, and also their experience, 
I’ve asked again, and the answer was the same. In that day I’ve learned my first thing 
about mediation. The parties settle the case. The mediator is a facilitator of the process. 
He just assists them by using persuasion. If the mediator thinks he or she is supposed 
to be the one settling the case, there is a risk that the parties won’t participate as fully 
as they should. A mediator may be the chief architect of the final settlement between 
the parties but still he should not take all the credit for it. Also, there is another point 
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of view concerning the modesty of a mediator. Conceptually, a mediator only mediates 
to help the parties to reach a negotiated settlement, therefore he should give credit to 
the parties to have settled the dispute to get the best deal. Sometimes parties desire to 
bring in outsiders into the mediation proceedings, it is not necessary to declare their 
presence undesirable. Most of the time, in the family disputes, they bring their relative 
along. Some of them show a great deal of commitment in resolving the dispute between 
the parties. If they can be of help in reaching the settlement, they can be welcomed. 

As a conclusion, for me, as a young aprentice, the qualities needed are first a deep 
understanding and appreciation of the rich variety of human personalities and a 
gratitude for the different social and cultural contexts in which we are all fashioned and 
developed. The second one is the ability to listen attentively, with care and compassion, 
to those with whom we are working. There is, I think, a great need to have an ability to 
continually learn, for me to consider that each case is unique, each individual is unique 
and to be able to come to each person and each situation and each relationship and to 
learn from that, and to integrate the new learning with what one has learnt in the past. 
Mediation is so special because it offers the opportunity for continually learning from 
people and about people. 

Can a case settle at mediation without all of these factors present? The answer is “maybe”; 
but an awareness of these keys and the consistent application of them during mediation 
will greatly increase the likelihood of resolving the case, and maybe future articles will 
find out more factors which influence the quality and success in the mediation process. 
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Abstract. While working on my dissertation to reveal to what extent mediation is suitable as an 
alternative dispute resolution method when it comes to community conflicts, the analysis of the 
conflict chosen as a case study has also shown the necessity of having a mechanism which can 
facilitate the access to mediation. 
A newly formed community around a long-existing chicken farm has shaken the grounds of the social 
relationship between the members of the community, the local administration and the management 
of the farm. The goal of the present paper is to identify the features of a mechanism which can, in 
reality, be implemented so that people and institutions will prefer mediation as a first mean to solve 
their conflicts, rather than the traditional way of going to court. Sketching such a mechanism will 
eventually make it possible to imagine a viable approach. 
The particular case study is somehow specific to a certain reality of the Romanian life, neverthe-
less some aspects can be found in other countries as well. Therefore the mechanism which will be 
envisaged in this paper aims to serve, first of all, the specific needs of this nation. 

Keywords: Mediation, Public Disputes, Mediators, Floresti Farm, Development, Decision-Making 
Processes.
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Florești has experienced a significant growth in population starting with 2005, mainly 
because of the low prices of the apartments and houses and its proximity to the city of 
Cluj-Napoca. The economic features of the early 2000s contributed to the progress of 
Florești. It was very easy to get loans from the banks for both companies which wanted 
to use the money as an investment and normal people who wanted to buy a house. For 
individuals, the trend back then, was either to get a loan and buy as many houses or 
apartments as they can, or to sell the properties they already owned in Cluj-Napoca 
and buy something cheaper in Florești or other nearby towns and keep the rest of the 
money for other expenses or investments. This trend was born due to the constantly 
increasing prices on properties. Some people saw in it a possibility to gain money, while 
others, generally the ones who didn’t own a house, were living under a constant stress 
that prices will increase so much that they will never afford to buy their own home. 

Numerous real estate developers considered Florești as the perfect place to develop 
their business. Florești offered them almost everything which Cluj-Napoca couldn’t. The 
flat and extensive land was perfect for constructions. The prices for the land were far 
lower than the ones in Cluj-Napoca and getting authorizations for constructions was far 
easier. The real estate developers found great support for their business in the Mayor’s 
Office. They could easily get construction approvals, even if their projects would violate 
the laws. Hence they could build anything anywhere, even around the Amareto Chicken 
Farm, owned by Mr. Niculae Coborzan, who used to be a member of the Executive Office 
of the Social Democrat Party of Florești and a councilor at the town Hall. According to 
his income statement from 2012, he owns half of the chicken farm (SC Brav Invest SRL, 
also known as Amareto) and half of a construction company called SC Vialin Invest SRL.

The real estate developers built houses for people who couldn’t afford or barely afforded 
to live in Cluj-Napoca and also provided quick access to this city. The accessible price of 
the flats and their proximity to Cluj-Napoca represented a big advantage. However, the 
existence of Amareto chicken farm was a challenge for the successful selling of the newly 
built assemblies. In order to overcome this obstacle, the strategy used by the real estate 
developers was to mislead potential buyers that once the area becomes populated, the 
farm will be obliged to shut down. Their statement was never actually based on any law 
which could be enforced in this situation and the buyers never investigated this before 
deciding to buy. Of course, there is also the possibility that the real estate developers 
truly believed that this is what’s going to happen and spread the word.

According to the statements of the Mayor, Mr. Ioachim Vancea, the farm has been there 
for a very long time, dating back from the communist regime. When it was initially built, 
the existing law at that time regarding the establishment of the farms, was broken. Back 
then, a distance of 150 meters should have been respected between the farms and the 
households surrounding it. When these industrial halls were built, there were houses in 
their proximity which were closer than 150 meters. Then, after the communist regime 
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fell, the halls were split and sold to private company owners. At the present moment, the 
chicken farm Amareto is the biggest one and the one which has intense activity, hence 
blamed for the unconfortable smell. There are three other private companies owning 
halls in that particular area, but their activity is insignificant to the issue in contention. 
The Mayor also says that when the real estate developers started building around the 
farm six years ago, they have also broken the law issued in 1997 which regulates the 
distances between farms and domestic establishments. The Ministry of Health Order 
no. 536 from 1997 clearly states that in the cases of chicken farms the distance between 
the farms and human establishments needs to be of 500 to 1000 meters according to 
the number of birds. Law number 204 published in the Official Monitor no. 734 from 
the 30th of October 2008 states that the farms can take legal measures for demolishing 
the buildings which do not respect these distances.

The majority of the people moved into the flats built around the farm between 2005 
and 2008. Directly observing the number of houses and blocks of flats situated in an 
area of 200 meters surrounding Amareto, there are nearly 1450 families constantly 
affected by the smell, which is considered unbearable by these people. It was this part 
of community that made the first step towards defending their interests of breathing 
fresh air, claiming that the farm must shut down because industrial activities are not 
allowed inside the town. As community or neighbour-like ties began to form between 
the people who recently moved around Amareto, the conflict slowly emerged. People 
have been complaining to one another for years about the smell coming from the 
chicken farm and made individual complaints to several authorities which they believe 
could have intervened in this situation. According to Mr. Jitian’s statement, one of the 
representatives of the local community, the Mayor’s Office got involved in this conflict 
without anybody asking them to do so. In the summer of 2011, when the smell became 
unbearable, the first ad-hoc meeting between the members of the affected population 
took place in one of the parking lots. People working at the town council alerted the 
Mayor, who quickly sent his representative on site, asking the people to join him at the 
Town Hall and discuss the issue of the smell there.

Several meetings were held at the local Council during the second half of 2011 in order 
to find solutions for the smell, but all the suggestions coming from the experts invited 
at these meetings, implied updating the existent technology of the farm with features 
that will diminish the intensity of the smell. The costs of these processes would have 
been sustained by the farm, so the management rejected almost all the suggestions as 
they were not willing to make any investments for this purpose. In parallel, the Town 
Hall and the County Council tried to find ways to move the farm, on public money or 
European Funding outside the town, an idea which Mr. Coborzan looked very interested 
in. The results of the meetings held at the Town Hall were: the farm now uses straw 
instead of wood chips for the bedding of the birds, Mr. Coborzan accepted to diminish 
the breeding cycle of the birds with one week (as the smell intensifies when birds reach 
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maturity) and the Mayor’s Office financed the planting of Thujas around the farm in 
May 2012 following the advice of the experts.

Nowadays, the issue of the smell still stands, the farm being authorized to conduct its 
specific activities until 2018. The management of the farm considers that if anybody 
should leave the area, then those should be the individuals who bought apartments 
and houses around the farm. While the management of Amareto claims that the 
authorizations for building the domestic establishments have been issued by the Local 
Council without respecting the law, which clearly states the distance that needs to be 
respected when building around farms, the local community asked for an impact study 
to be made, in order to find out if the activity of the farm has any negative effects on the 
health of the population. This measure was actually suggested by the Environmental 
Clearance at one of the meetings with the parties and the Mayor. Since the Local Council 
plans to expand the General Urban Plan (GUP), the impact study has to be done anyway, 
so its costs are going to be covered from public money. According to the Mayor, a study 
concerning the gases coming from the farm has been performed already at the request 
and on the expense of a real estate developer, who wanted to build at a distance of 
over 1300 meters away from the farm. The conclusions of the study showed that the 
construction can safely be built there as there are no gases which will affect the health 
of the inhabitants.

Laws and Culture

The analysis performed on this conflict revealed a number of aspects which could point 
into the right direction for creating a mechanism for getting to mediation. These aspects 
are related to the characteristics of the local culture and social behaviour. Without 
carefully paying attention to them, the development of any mechanism would be 
artificial and its natural adoption would most likely fail. 

In other cultures, mediation has been practiced for centuries as a part of the tradition. 
Well, in Romania we don’t have such a tradition. So the question is, how can we create it? 
How can the transition towards the alternative dispute resolution methods can be made?

So far, numerous attempts have been made in order to make mediation binding for 
parties seeking to put an end to their conflict. Proposals for amendments to the national 
law regulating mediation were made in this sense, the European Commission is also 
discussing this possibility and yet this may not be the right way to do it. 

In Romania, mediation became regulated by law very recently, in 2006, as an attempt to 
align with the rules and regulations of the European Union. Without having a background 
in the Romanian culture, the few years which have passed were obviously not enough 
to raise awareness on what mediation is and how people can make the most of it. Just 
as in many other cases, the Romanian state considered that issuing a law would be 
enough. There were practically no efforts in promoting mediation for the great public. 
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What the law did serve for was to form mediators, a body which controls and supervises 
their activity and to open the possibility for a new business, which is the organization 
of training courses one needs to graduate in order to become a mediator, by accredited 
private companies. So far, so good, however the actual purpose of such a law has been 
left aside. The population doesn’t make use of this law, because first of all, the majority 
doesn’t even know it exists and second of all, even if they know about it nobody bothered 
to explain it. As a result, Romania now has a couple of thousands mediators, which find 
it hard to practice their profession because their work is not understood and therefore 
not valued by the people. 

The greatest challenge a mediator faces is not the mediation process itself, but getting 
people to mediation. Sometimes, their frustration, lack of imagination and exasperation 
that they can’t make a living out of their new profession determined mediators to put 
pressure for changing the law and make mediation obligatory. Fortunately, that hasn’t 
happened yet. What did happen though, is that for a number of categories of conflicts, 
the law states that parties need to attend an information session on mediation before 
deciding to go to court. Although this will be a free service provided by mediators, it 
represents a great opportunity for them to raise awareness on mediation and how it 
can help the parties in contention and if they present this cleverly, they may even get 
some cases to mediate. The downside of this law amendment has a lot to do with that 
very first step a person makes when they find themselves in a conflict situation and 
decides to put it to an end. 

Romania was under the communist rule for little over 40 years. The last communist 
dictator, Nicolae Ceauşescu, has been removed from power and killed in 1989. People got 
the wrong idea that communism, in its entirety, died along with Ceauşescu. Unfortunately, 
the changes our culture suffered throughout the four decades of communism are still 
being felt today. One of the reasons why mediation doesn’t work in Romania resides in 
consequences of this particular ideology. We came to believe that the best way of solving 
the conflicts is by going to court. In a democratic state, which Romania thought it became 
over night, one goes to court and seeks or demands the protection and recognition 
of their rights, rights which have been systematically denied for generations by the 
communist regime. Today, 23 years after the communist regime fell, we still act the same 
because this is what we saw our parents and even our grandparents do and because 
society has developed mechanisms to serve this sort of demands. Moreover, we are 
thought to think and behave in terms of rights (which of course, cannot be negotiated), 
when in fact, most of the conflicts which burden our daily lives are actually based on 
interests. The court will always defend the rights and not the interests. 

This particular type of decision making behavior leads us to a wrong path and sometimes 
does more harm than the conflict itself. Even now, when we have the opportunity to 
make decisions upon what is the best way to put an end to a conflict, being informed 



45

Issue 2, January 2013

about mediation, we may still end up in court. The reason for that is quite simple: we 
don’t visit the mediator first, but instead we go to a lawyer because this is the way we 
know it has to be done. Then the lawyer will tell us we need to go the mediator so that 
we can prove in court we were informed about mediation, but we’re not interested and 
then onwards, he (i.e. the lawyer) will take care of everything. So, the free information 
session on mediation may not represent such a great chance for the mediator to get 
himself some clients, but rather it can build up some new kind of frustration.

The same applies to the cases when the judge, obliged by law, informs the parties that 
they can solve their case through mediation. There are very few chances for the people 
who have already gone through the whole process of suing somebody, spending time 
and money on this, to go back and mutually agree upon a solution for their dispute.

The Decision Making Process

The way people decide what is the best course of action in a given situation depends 
on a great number of factors, which sometimes lead for the result to be considered 
irrational. Maybe it is because we never truly use our consciousness when it comes to 
making decisions.

The people interviewed in the case of the conflict with the chicken farm said that they 
knew there was a smell issue before they bought the apartments. However, for some 
reason, they believed the real estate sales people when they confidently assured them 
that the issue will be solved once the area gets populated. So the buyers gave away 
their tens of thousands of Euros to a person whom they have never met before and 
who, without any real basis, promised them that the situation will definitely change. 
Moreover, those who believed the real estate sales person, didn’t even bother to question 
his statements at least for the sake of curiosity. Of course, easy obtained money, such 
as loans, is more likely to be easily spent then savings. If we add this to people’s need 
to secure a home near Cluj-Napoca, the faulty logic they have about how things work 
within the society they are part of and their lack of interest to be informed properly 
before taking action, here we have the result: people consciously moved towards the 
conflict, only that they haven’t noticed it from the beginning.

On the other hand, knowing exactly what’s going to happen once people will move in 
the apartments around the farm, the owner of the farm, who was a councilor at the 
Mayor’s Office and supposedly a man who should serve his community by the nature 
of his position, did nothing about it. He just placed a banner on the fence of the farm 
stating that this unit is authorized and it will not shut down. However this was an action 
taken by Mr. Coborzan the owner, not by Mr. Coborzan the councilor. As he refused 
to participate in this research, we would never know how much he agreed with the 
constructions of those buildings around his farm or if he had some other interest there.
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Judging by his actions as a councilor, he didn’t do anything. So if he was not defending 
the interest of the community, whose interest was he defending? Judging the Mayor by 
his actions throughout the period of demographic increase, would tell us pretty much 
the same thing. The chaotic manner in which the block of flats and houses were build, 
the fact that the pipe infrastructure is updated every summer and public money is 
pumped in repairing the roads after each operation, indicates a poor management of 
resources as well as corruption. The strategy the Mayor had, before the local elections, 
to get more involved in the conflict with the chicken farm trying to act as a third party 
when he was directly involved in it, was not that bad in the sense that he opened the 
dialogue between the parties. As mentioned before, Mr. Coborzan is quite reluctant in 
having a discussion with regular people about the smell issue. Only when his colleague, 
Mr. Vancea, who allegedly understands his business and interests, asked him to talk to 
the representatives of the community about how to solve this situation, Mr. Coborzan 
accepted and important de-escalation steps have been taken. 

The discussions and the small, but systematic, decisions which have been taken by 
both parties in order to solve this conflict, made the parties realize that not always 
it’s the other who is being unreasonable. As Mr. Coborzan found out himself, the 
community doesn’t want the farm to close, but it was willing to talk about what options 
the management of the chicken farm has for solving the issue of the smell. On the other 
hand, the representatives of the local community found out that a dialogue with a person 
they believed to be arrogant is possible. The fact that both parties opened their eyes in 
terms of how they perceive each other helped them to move forward. If such dialogues 
would be encouraged in other conflict situations, a healthy behaviour could eventually 
be transmitted as part of the culture. Preconceived ideas are probably one of the most 
elementary social defense mechanism. However not having the ability to recognize them 
and not trying to get beyond them for our own sake, can keep us trapped in conflicts. 

There are two aspects to be considered about the local community when trying to 
understand the reasons behind the way they behave. One of them is related to the fact 
that the members of the community are not constant when it comes to defending their 
interest. As noticed from the analysis conducted on this conflict, people seem to react 
and defend their interest of breathing fresh air only when it smells. Then is when they 
meet to debate what is to be done and then is when they complain to authorities. There 
were no actions taken to secure the future of their fresh air days. People react almost 
instinctively to this stimulus, which is the smell. Even though following the traditional 
routes of complaining to different institutions about this problem, proved on numerous 
occasions that these actions are pointless as there is nobody breaking any rules or laws, 
people keep on being stubborn and follow the exactly same routes. They believe that 
there is someone who needs to pay for this, as that will definitely solve their issue with 
the smell, which doesn’t necessarily have to be true. Most of the conflicts are not pure 
and this is one good example. The interviewed local representatives acknowledged 
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the social and economical role such a facility has in their community and they too 
are interested in keeping it running. Having and discovering the common interests 
they have with the management of the farm imposes that the conflict itself is handled 
in a proper manner, so that these interests are preserved and defended. Enforcing a 
traditional win-lose result by going to court, will put an unnatural end to this conflict 
and could possibly make room for frustration on both sides. Another detail which 
determines the local community to act as it does is its lack of organization. At some 
point, one of the representatives of the local community said that he somehow assumed 
his role of representative without being elected by the community. There was a need 
for someone to go and discuss with the management of the chicken farm and other 
authorities and experts invited at the Mayor’s Office. And even though there were over 
50 people discussing the smell issue in the parking lot, by the time they reached the 
Mayor’s Office, there were just a couple of people left. The rest just disappeared along 
the way, saying that talking is not something that they are good at.

When asked why don’t they organize themselves better so that they can be seen as 
more powerful, the representative told me that they don’t have enough resources such 
as money, energy and time and that people would like, if possible, to have someone to 
decide these things on their behalf and do all the work that needs to be done. Therefore, 
it seems that people are not actively involved in the community life and they don’t feel 
comfortable when they need to take responsibility for the decisions they make. Probably 
it is easier to always blame someone else for the fact that things in your life are not how 
you would like them to be. Understanding that sticking together in such a non-violent 
conflict is as important as sticking together when going to war. The cohesion of a group 
doesn’t lie in its ability to overwhelm the adversary, but in its ability to manage the 
conflict and the interaction with the other, as well as with any other parties which are 
systemically integrated in the network of those having the dispute. Considering that 
each person is part of multiple social networks in the same time, the numerous the 
members of a group are, the better and higher the chances they have to draw power 
from different other entities.

Expecting for others to act and decide on your behalf, in such cases as the conflict 
referred in this paper, determines lawyers to seize the opportunity and “take care” of 
everything. Therefore, there is a possibility that whenever a group becomes cohesive, 
to contract the services of a lawyer rather than electing and sending a representative 
to have a dialogue with the other party.

Building a Feasible Mechanism to Get to Mediation

I have attempted to prove, in my dissertation, that the need for mediation is out there, 
that people feel it and that this type of conflict resolution method can be far more 
effective in some cases, especially in community conflicts, than the traditional way of 
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settling disputes in court. But who can bring parties together in a country where:

a. people have almost no clue about what mediation is;
b. people are culturally set up to think only in terms of rights (which they can 

democratically defend now);
c. people don’t know how to see beyond their preconceived ideas;
d. people make decisions based on prefabricated facts, without questioning their 

truth value.

When designing a feasible mechanism to get people to use mediation as a method of 
settling their dispute we should consider the four points mentioned above, at least. 

There have been a number of projects developed throughout the country between 
different associations of mediators and local councils, usually under the name of 
Mediation Centers for Community Conflicts, which provide free mediation, to some 
extent, to parties involved in community conflicts. People have started to use them but 
the lack of advertising doesn’t generate that many cases to mediate. Romanians are still 
uninformed or misinformed about mediation. Since the experience has proven that 
Romanians are lacking the interest of getting informed, there must be developed a way 
for this information to reach them without them having to lift a finger. Maybe some sort 
of social TV spots financed by the state, similar to the ones telling us each time there is 
a commercial break that eating to much salt, sugar and fat is bad for our health, would 
be helpful. Not only that people will know that mediation exists in Romania and that it 
is accessible for everyone, but such a message repeated over and over again can change, 
in time, the behaviour of choosing the best way to handle a conflict. Transmitting such 
a message through television, nation wide, it would reach everybody and for sure there 
will be citizens with a high taste for curiosity because of their age, such as children and 
teenagers, who hopefully will stimulate the curiosity of the adults, by asking them what 
mediation is. Or maybe they will look it up for themselves on Internet and tell their 
parents and grandparents what it means. 

A complementary national program financed by the state which would inform opinion 
leaders about how mediation can be of use, may also create a change in behaviour and 
can even get people like Mr. Coborzan, the owner of the chicken farm to try it. People 
like him, always on the run with business, opened to opportunities, with a slight air of 
superiority need to hear an explanation about mediation from someone of their own 
kind in order to react to it. 

Nevertheless, once people start experiencing mediation, information will spread on its 
own and probably in a reasonable amount of time it will become part of our culture. 
Hopefully, through mediation, we will become more open and understand that even 
though it is natural not to feel love for everyone, we can still work together as a society 
and evolve. 
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Abstract: One may no longer question if ODR will impose as a means of dispute resolution, but 
only when and how it will happen. The present study aims to present the evolution of UNCITRAL’s 
activity in the field of ODR, where significant progress has been made in the last three years (2010-
2013). It is based on the content analysis of the reference materials published by UNCITRAL on its 
website, mainly the reports of Working Group III (Online Dispute Resolution).

Keywords: Online Dispute Resolution, UNCITRAL, UNCITRAL Working Groups, UNCITRAL Model 
Law in E-Commerce, ODR.

THE ACTIVITY OF THE UNITED NATIONS 
COMMISSION ON INTERNATIONAL TRADE LAW 
(UNCITRAL) IN THE FIELD OF ONLINE DISPUTE 

RESOLUTION (ODR)

Ciprian TANUL
Iuliana ŞTEFĂNUŢ

I. INTRODUCTION

The United Nations Commission on 
International Trade Law (UNCITRAL) was 
created by Resolution no. 2205 (XXI) of the 
General Assembly of the United Nations 
(UN), entitled "Establishment of the United 
Nations Commission on International Trade 
Law", adopted on 17 December 1966, at the 
1497th plenary session, and it is one of its 
subsidiary bodies (UN 1966, 99-100).

According to the above-mentioned docu-
ment, UNCITRAL was created in order to 
"[promote] the progressive harmonization 
and unification of the law of international 
trade" (idem Sec. I), among other things, 
by supporting participation of all states to 
the existing international conventions and 
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by preparing the adequate organizational environment for the establishment of new 
international regulations. Member States with various legal and economic systems 
were encouraged to participate and to adhere in large numbers to these international 
conventions (for details, see UNCITRAL 1986 and Sitaru 2008, 126-129).

UNCITRAL reconvenes once a year, alternatively, in New York and Vienna, and its 
main activity consists in drafting conventions, model laws, guides for writing various 
commercial documents and other instruments dealing with the substantive law that 
governs commercial transactions or other aspects of commercial law having an impact 
on international trade (for details about the establishment, the mandate, the scope, the 
membership and the work of the Commission, see UNCITRAL 2013, 1-30).

The present study aims to present the evolution of UNCITRAL’s activity in the field of 
online dispute resolution (ODR), where significant progress has been made in the last 
few years. A designated working group has also been created, having as main task to 
elaborate ODR cross-border procedural rules, mainly in the field of electronic commerce.

Following a period of almost two decades in which no distinct improvements have 
been made, the technological evolution in the last decade and the unprecedented 
development of online commerce transactions, as well as of the extrajudicial proceedings 
(ADR) as a viable and desirable solution for solving internal and cross-border disputes 
have determined UNCITRAL to initiate the development of adequate instruments and 
guidelines intended to reflect both the needs of traders and consumers in developed 
countries and those of traders and consumers in developing countries.

Our goal is to present the current state of affairs and the progress made following the 
regulatory effort put in the field. This is not an isolated effort and it did not appear 
out of thin air. It integrates the legislative efforts of the European Commission, the 
achievements of the Organization for Economic Co-operation and Development (OECD), 
the contributions of the private sector, that is developing its own instruments, as well 
as the scientific efforts of prestigious universities and research institutions. In this 
context, we point out the publication of several papers written by students enrolled 
in the "Crisis and Conflict Management" master program, developed by the Faculty of 
Political, Administrative and Communication Sciences from the Babeş-Bolyai University 
in Cluj-Napoca, on the website of the 11th edition of the International Online Dispute 
Resolution Forum, which took place in Prague, on 27-29 June 2012. The publication of 
such papers stands for a well deserved recognition of the quality of this MA program 
and encourages the pursuing of further research in the field.

In terms of methodology, the present study is based on the content analysis of the 
reference materials published by UNCITRAL on its website, mainly the reports of 
Working Group III (Online Dispute Resolution) from the last two years (2010-2012). 
The activity of this group is not yet accomplished, the next meeting being scheduled to 
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take place in New-York in May 2013, but some significant evolutions have been achieved 
regarding the standardization of the procedural rules, the clarification of certain terms 
and the creation of a new standard of communication, which is necessary in order 
to facilitate dispute resolution when the parties have different cultural and linguistic 
backgrounds, benefit from different technological competences or encounter challenges 
in written communication (i.e. the ECRI standard).

Furthermore, documents presented by national delegations participating at the 
debates (such as Canada’s proposal on best practices rules of service providers of 
ODR), documentation of the UNCITRAL Secretariat on the guidelines for neutral third 
parties, the minimum standards for ODR providers, the principles of substantive law 
on dispute resolution and the mechanism of cross-border enforcement of rulings are 
analyzed in the study.

We have deemed appropriate to present the lists of participants to each session of the 
working group, in order to emphasize the very significant interest raised by ODR among 
a wide variety of actors, such as developed states or developing countries, supranational 
organizations, multinational companies, national or international associations of 
professionals, nongovernmental organizations and the academic forum.

II. HOW THE INTEREST IN ODR IS REFLECTED IN THE ACTIVITY OF UNCITRAL
     (2000-2009)

The first exchange of views on the proposals to include ODR on the agenda of UNCITRAL 
took place in 2000, at its 33rd session, held in New York between June 12 and July 7, 
2000 (UN 2000, para. 385). The conclusion reached there was that further research 
was necessary in order to establish whether specific rules were needed in order to 
facilitate the use of online mechanisms of dispute resolution, that was in constant growth 
at the time. The main aspects discussed in this context were focusing on the ways in 
which dispute resolution techniques, such as arbitration and conciliation, could be 
made available for traders and consumers, considering that in some countries the use of 
arbitration for the settlement of disputes between traders and consumers is restricted 
because of public policy reasons.

During the next two sessions of UNCITRAL (the 34th session, held in Vienna between 
June 25 and July 13, 2001; the 35th session, held in New York between June 17 and 
June 28, 2002), it was decided that its future activity on electronic commerce would 
include research and studies on ODR and that Working Group II (Arbitration and 
Conciliation) would cooperate with Working Group IV (Electronic Commerce) for a 
possible development of UNCITRAL’s activity in this field (for details, see UN 2001, 
paras. 287 and 311; UN 2002, paras. 180 and 205).
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This topic was discussed again at the 39th session of UNCITRAL (held in New York 
between June 19 and July 7, 2006; for details, see UN 2006, paras. 183, 186 and 187) and 
at its next sessions, in the following two years (the 40th session, held in Vienna between 
June 25 and July 12, 2007 and the 41st session, held in New York between June 17 and 
June 28, 2008). However, no important progress was made. On the occasion of each of 
the aforementioned sessions, UNCITRAL has only took note of the suggestions made by 
its members regarding the keeping of ODR on the working agenda and observed that 
the topic required further research, concluding in the sense that it had to become the 
object of future activities in the context of the UNCITRAL Arbitration Rules' revision 
(UNCITRAL 2011. For details, see UN 2007, para. 177 and UN 2008, para. 316).

At its 42nd session (held in Vienna between June 29 and July 17, 2009), UNCITRAL came 
to the conclusion that some studies were necessary in order to identify the various 
groups interested in prospective common standards in the field of ODR. The discussions 
that took place during this session and the proposals regarding ODR presented on this 
occasion were focused, for the first time, on more practical aspects, the most important 
being the following:

1. identification of those types of disputes having as object operations conducted by 
means of electronic commerce which are likely to be settled by using ODR systems;

2. the opportunity of developing consistent procedural rules at the global level for 
the implementation of ODR techniques;

3. the possibility and/or the opportunity of creating and using one single database 
comprising the authorized ODR service providers;

4. the implementation of the final agreements following the ODR proceedings in the 
light of the relevant international conventions in force.

In this context, UNCITRAL has pointed out the importance of the proposals made by 
Member States and by representatives of some prestigious academic and research 
institutions related to the possibilities of developing UNCITRAL's future activities on 
ODR in order to facilitate electronic commerce and it has requested the Secretariat 
(UNCITRAL’s Secretariat; for details about its work programme, see UNCITRAL 2013, 
9-10) to conduct a study based on the proposals included in document A/CN.9/681/
Add.2 (UN 2009) and to organize a colloquium on this topic (UN 2009a, paras. 338, 
342 and 343).

III. THE CREATION OF A WORKING GROUP FOR ODR WITHIN UNCITRAL (2010)

At its 43rd session (held in New York between June 21 and July 9, 2010; see UN 2010), the 
Secretariat presented UNCITRAL with a summary (UNCITRAL 2010) of the discussions 
that took place during the ODR colloquium organized by the UNCITRAL Secretariat 
together with The Pace Institute of International Commercial Law and The Penn State 
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Dickinson School of Law [the colloquium, entitled "A Fresh Look at Online Dispute 
Resolution and Global E-Commerce: Toward a Practical and Fair Redress System for the 
21st Century Trader (Consumer and Merchant)", was held in Vienna, at the UN Vienna 
International Centre, on 29-30 March 2010. Its agenda is available online at www.
uncitral.org/pdf/english/news/IICL_Bro_2010_v8.pdf]. World renowned experts and 
practitioners from all relevant fields, experts from private and government sector, as 
well as researchers from the non-profit sector and the academic environment, from 
various parts of the world, took place in this colloquium. The document presented by 
the Secretariat has four major parts and includes essentially the following information:

1. a concise record of the evolution of ODR approach within UNCITRAL in the 
previous decade and a brief description of the context in which the colloquium 
was organized (UNCITRAL 2010, paras. 1-7);

2. the existing initiatives regarding ODR in the field of electronic commerce 
(UNCITRAL 2010, paras. 8-30), including the presentation of the instruments 
adopted by OECD1, of certain initiatives belonging to some intergovernmental 
organizations (EU, OAS, CARICOM etc.), of examples of national initiatives (Chile, 
China, France and Mexico) and of initiatives belonging to non-governmental 
organizations2 and to entities from the private sector (eBay);

1 The most important instruments adopted by OECD in this field between 1999 and 2010, 
following the work of the "Committee on Consumer Policy" are as follows: Guidelines for 
Consumer Protection in the Context of Electronic Commerce (approved by the OECD Council 
on 9 December 1999), available at http://www.oecd.org/sti/consumerpolicy/34023811.pdf; 
"Report on Consumer Protections for Payment Cardholders", in OECD Digital Economy Papers, 
no. 64, OECD Directorate for Science, Technology and Industry, 2002, published at http://dx.doi.
org/10.1787/233364634144; The OECD Guidelines for protecting Consumers from Fraudulent 
and Deceptive Commercial Practices across Borders (adopted as a Recommendation of the OECD 
Council on 11 June 2003), available at http://www.oecd.org/sti/consumerpolicy/2956464.
pdf; Consumer Dispute Resolution and Redress in the Global Marketplace (report following the 
OECD Workshop on Dispute Resolution and Redress held in Washington, DC on 19-20 April 
2005), published at http://www.oecd.org/internet/consumerpolicy/36456184.pdf; OECD 
Recommendation on Consumer Dispute Resolution and Redress (adopted by the OECD Council 
on 12 July 2007), published at http://www.oecd.org/sti/interneteconomy/38960101.pdf.

2 The most relevant such examples are the following: Alternative Dispute Resolution Guidelines 
– Agreement reached between Consumers International and the Global Business Dialogue 
on Electronic Commerce, November 2003, published at http://www.gbd-e.org/pubs/ADR_
Guideline.pdf; The European Extra-Judicial Network (for details see Commission Working 
Document on the creation of a European Extra-Judicial Network (EEJ-NET), published at http://
ec.europa.eu/consumers/policy/developments/acce_just/acce_just07_workdoc_en.pdf; The 
Better Business Bureaus ("BBBs") / Eurochambers Trustmark Alliance – http://www.bbb.org; 
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3. practical aspects regarding the creation of an ODR global system (UNCITRAL 2010, 
paras. 31-49);

4. the main conclusions formulated as a result of the debates (UNCITRAL 2010, 
paras. 50-52).

Within the same session, the Secretariat presented UNCITRAL with a document signed 
by the Institute of International Commercial Law (Pace Law School) and by a number of 
other organizations and institutions from around the world, entitled "Paper supporting 
the possible future work on online dispute resolution by UNCITRAL" (UNCITRAL 2010a, 
Annex), submitted on 24 May 2010. This document is structured in three parts and 
it is equally a manifestation of the signatories' support to the efforts undertaken by 
UNCITRAL in the field of ODR and an encouragement towards the continuation of 
these efforts. Since it is the first document supporting and encouraging the activity of 
UNCITRAL regarding ODR that was signed by numerous organizations and institutions 
from around the world and since it has constituted the basis for further discussions on 
this topic within UNCITRAL, finally leading to the designation of Working Group III as 
the body responsible for the creation of common standards in this field, we will briefly 
present the content of the aforementioned document.

In the first part of the document, entitled "Executive summary", the existing situation in 
2010 is presented, with an underline of the fact that, in the context of the technological 
evolution in the last two decades, the ODR techniques have distinguished themselves 
among the ADR extra-judicial procedures as a viable and desirable option to settle 
internal and cross-border disputes which occur in the context of electronically 
concluded commercial transactions, in particular through the Internet (UNCITRAL 
2010a, 2-3). The authors of the document underline, among other things, the unique 
status of UNCITRAL, considering its capability and legitimacy to elaborate adequate 
instruments and guidelines in the field of dispute resolution from the so called electronic 
commercial environment, which could reflect at the same time the needs of traders 
and consumers in developed countries, as well as those of traders and consumers in 
developing countries.

In the second part of the document, entitled "A collaborative effort to create an integrated 
ODR system", the authors underline the necessity of a globally joint effort in order to 
create and implement an integrated ODR system worldwide, which could represent 
a practical alternative to the existing judicial procedures for both the consumers and 
the traders, with the purpose of quickly and effectively settle commercial disputes 
concerning small value commercial transactions conducted by electronic means.

econsumer.gov – an initiative of International Consumer Protection and Enforcement Network 
(ICPEN) – https://icpen.org.
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Considering the consensus of the international community of providers and beneficiaries 
of ODR systems and techniques on this matter, confirmed, among other things, by the 
high number and by the variety of the signatories of the document concerned, its 
authors enumerate in Part III, entitled "The Guiding Principles for the Establishment 
of Rules and/or Principles to Support a Global Online Dispute Resolution Mechanism 
for Electronic and Mobile Transactions", a series of general principles and guidelines 
which they consider essential for the establishment of rules and norms intended to 
regulate or at least foreshadow a global mechanism of online resolution of disputes 
related to electronic transactions, including those concluded through mobile phones 
and other similar types of instruments. It is mentioned that the suggested principles and 
guidelines are the result of the evolution process of ODR mechanisms that took place 
in the last two decades in various parts of the world and at different levels. Therefore, 
these principles and guidelines represent a synthesis of the conclusions reached by 
experts and practitioners following the implementation and functioning of several ODR 
systems and of the model rules created, in the electronic commerce, at a local, regional 
or national level (UNCITRAL 2010a, 5-7). Many of the principles mentioned in the 
present document are also to be found in different other documents3 comprising sets 
of norms, principles or rules related to ODR, applicable to various ODR mechanisms 
and systems worldwide.

Based on the aforementioned documents presented to UNCITRAL by the Secretariat at 
the 43rd session, the Commission deemed important the following aspects:

1. the existence of several regional systems of dispute resolution through ODR, which 
were currently being implemented or functional at the beginning of 2010, was an 
important indicator of the need to approach this issue at an international, global 
level. The main goal of such a step would be avoiding the development of parallel 
ODR mechanisms which are incompatible or even contradictory;

2. considering the global nature of the electronic international commerce pheno-
menon, the goal of any UNCITRAL activity in the field of ODR should be to focus 
on general rules and norms – compatible and coherent with the approach of the 

3 Background Report of the OECD Conference on Empowering E-Consumers: Strengthening 
Consumer Protection in the Internet Economy, Washington D.C., 8-10 December 2009, published 
at http://www.oecd.org/ict/econsumerconference/44047583.pdf; ISO 10003:2007, Quality 
management – Customer satisfaction – Guidelines for dispute resolution external to organizations, 
available at http://www.iso.org/iso/catalogue_detail?csnumber=38449; Alternative Dispute 
Resolution Guidelines – Agreement reached between Consumers International and the Global 
Business Dialogue on Electronic Commerce, November 2003, published at http://www.gbd-e.
org/pubs/ADR_Guideline.pdf.
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subject in other relevant documents already adopted by UNCITRAL4 – which could 
be applicable both in business-to-business (B2B) and in business-to-consumer (B2C) 
commercial transactions;

3. the opinions expressed by the participants to the colloquium converge towards 
signalling the fact that traditional judicial mechanisms do not represent an 
adequate option for settling cross-border electronic commerce disputes and 
that the solution to this problem could be a global system able to offer quick 
and effective ways of solving disputes and implementing agreements, that is an 
online functioning system applicable to large numbers of disputes arising from 
small-value B2B and B2C commercial transactions (for details, see UNCITRAL 
2010, paras. 50-52);

4. disputes related to electronic commerce require the implementation of personalized 
resolution mechanisms which do not imply costs, deadlines and proceedings that 
are disproportionate in relation to the value of the transactions themselves;

5. the topics discussed at the colloquium organized by the UNCITRAL Secretariat 
require more attention from the Commission, since the time is right for identifying 
the courses of action that should be followed by the Commission in the near future. 
These should take into account the differences between states and between various 
categories of population at the global level concerning the use of ICT and, in 
particular, the opinions of the developing states on this issue (idem);

6. given the arguments presented both in favour and against the limitation of the 
UNCITRAL works on disputes related to B2B transactions – at least in an initial 
phase – it is possible and appropriate to envision the creation of a set of common 
rules applicable to both B2B and B2C transactions, given that, in practice, it is often 
difficult to make not only a distinction between the two types of transactions, but 
also a distinction between traders and consumers.

Following the debates within its 43rd session, UNCITRAL has concluded that it was 
necessary to create a working group able to continue the activity conducted so far in the 
ODR field, mainly concerning disputes related to cross-border transactions concluded 
through electronic commerce, including B2B and B2C ones. Furthermore, on that same 
occasion, UNCITRAL decided that the final form of the standardized procedural rules 

4 UNCITRAL Model Law on Electronic Commerce with Guide to Enactment 1996 with additional 
article 5 bis as adopted in 1998, United Nations, New York, 1999, published at http://www.
uncitral.org/pdf/english/texts/electcom/05-89450_Ebook.pdf, and UNCITRAL Model Law on 
Electronic Signatures with Guide to Enactment 2001, United Nations, New York, 1999, published 
at http://www.uncitral.org/pdf/english/texts/electcom/ml-elecsig-e.pdf.
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to be elaborated by the working group was to be established by the latter at a further 
stage of the process (UN 2010, para. 257).

Thus, following the 43rd working session of UNCITRAL, Working Group III (Online Dispute 
Resolution) was designated to elaborate common procedural rules generally applicable 
in the field of ODR and which would not affect the consumers' rights, considering 
that policies and legislations of member states related to consumer protection are 
very different from one state to another. UNCITRAL also established that, in case the 
elaboration of common rules applicable to both types of transactions (B2B and B2C) 
should prove to be unfeasible, the working group should suggest different approaches 
where necessary (UN 2010, paras. 255-256).

IV. THE ACTIVITY OF UNCITRAL’S WORKING GROUP III –
      ONLINE DISPUTE RESOLUTION

IV.1. The works of the 22nd session of Working Group III (first session on ODR)

The 22nd session of UNCITRAL's Working Group III was held in Vienna between December 
13 and December 17, 2010 and it was the first session on ODR, following the change of 
the name and attributions of the group based on the decisions adopted by UNCITRAL 
at its 43rd session (UNCITRAL 2010b).

IV.1.1. Participants

UNCITRAL’s Working Group III, consisting of all states that were members of the 
Commission, held its works within the 22nd session, in the presence of representatives 
of the following 29 member states: Argentina, Austria, Belarus, Bolivia (Plurinational 
State of), Canada, China, Columbia, Czech Republic, Egypt, El Salvador, France, Germany, 
Honduras, India, Iran (Islamic Republic of), Israel, Italy, Japan, Mexico, Nigeria, 
Philippines, Republic of Korea, Russian Federation, Spain, Thailand, Turkey, Ukraine, 
United States of America and Venezuela (Bolivarian Republic of).

Other participants:

 • Observers from 7 other states – Ecuador, Indonesia, Panama, Slovakia, Slovenia, 
Sudan and Yemen;

 • Observers from an intergovernmental organization – European Commission;

 • Observers from the following nongovernmental organizations: American Bar 
Association (ABA), American National Standards Institute (ANSI), Asian Domain 
Name Dispute Resolution Centre (ADNDRC), Asociación Americana De Derecho 
Internacional Privado (ASADIP), Business Software Alliance (BSA), Center for 
International Legal Education (CILE), Centre de Recherche en Droit Public (CRDP), 
Council of Bars and Law Societies of Europe (CCBE), European Legal Studies Institute, 
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Institute of Commercial Law (Penn State Dickinson School of Law), Institute of Law 
and Technology (Masaryk University), Internet Bar Association (IBO), Madrid Court 
of Arbitration, Pace Institute of International Commercial Law and Swiss Arbitration 
Association (ASA) (idem paras. 6-8).

IV.1.2. General observations

In order to actually draft a document that would consist of rules governing the ODR 
field, globally applicable in disputes related to B2B and B2C transactions, UNCITRAL's 
Working Group III started its activity with a session of proposals and debates on the 
main aspects that, according to the members of the group, required clarifications, in 
depth analysis and decisions.

Therefore, the first aspect clarified at the 22nd session concerned the mandate of 
Working Group III and the possible interference of its activity with that of Working Group 
II (Arbitration and Conciliation). In this context, it was mentioned that the mandate 
given by UNCITRAL to Working Group III was to develop a set of standard rules on ODR, 
considering the cross-border transactions concluded through electronic commerce, 
including B2B and B2C transactions, and that its activity should not overlap in any way 
with the activity of Working Group II, the latter dealing with the in depth analysis of the 
issue of transparency in arbitration proceedings opposing an investor to a state, with 
the future perspective of analyzing in detail the aspects falling within the scope of the 
international commercial arbitration (idem para. 15).

The aspects on which all the members of the group or most of them have totally or 
mostly agreed upon during the debates were the following (idem paras. 16-17):

1. the fact that, prior to the meeting, there was no standard regarding ODR accepted 
at the international level;

2. the need to identify a practical, fast, effective and inexpensive way to settle disputes 
related to small value (B2B and B2C) transactions that are constantly multiplying 
worldwide;

3. the traditional dispute resolution mechanisms – including those belonging to 
ordinary justice – are inadequate in the case of the aforementioned disputes, 
because they are too expensive and require too much time considering the value 
of the transaction, while the cross-border enforcement of rulings is difficult, 
sometimes even impossible in the absence of treaties providing their recognition 
and enforcement in the case of B2C transactions;

4. any standard in the field of ODR considered by Working Group III has to be coherent 
with the existing standards of UNCITRAL in the field of arbitration, conciliation 
and electronic commerce.
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Other aspects deemed important by some members of the working group and 
consequently submitted to debate were the following (idem paras. 18-23):

1. regardless of the form they will take, the recommendations of the working group 
related to ODR should be flexible, in order to be easily adaptable to the various 
situations of the states as far as the knowledge and the experience in electronic 
commerce and ODR, the cultural differences and the level of economic development 
are concerned;

2. since national laws on consumer protection are largely different from one state to 
another, special attention should be paid to the compatibility between the group's 
recommendations on ODR and these legislations, so the rights of the consumers 
at the national level are not affected;

3. although the group had decided that the final form of the outcome of its activity 
in the field of ODR (model law, set of norms or rules, guidelines or any other 
form) would be established later on, after the clarification of the fundamental 
issues related to ODR, some of the members have proposed the elaboration of the 
following four different instruments in this respect:

3.1. simplified procedural rules, according to the requirements imposed by the 
proceedings concerned;

3.2. accreditation standards for ODR service providers;

3.3. basic principles for cross-border disputes' resolution;

3.4. a cross-border enforcement mechanism.

4. a few challenges related to the creation and the implementation of a single ODR 
system at the global level, some of the most important being the following:

4.1. linguistic differences, provided that the users of a single ODR system need to 
effectively communicate in their own language throughout the proceedings 
– as a possible solution, ECRI (E-Commerce Claims Redress Interchange) 
was proposed as a new standard of communication; at the time it was under 
construction and it was meant to facilitate filling out forms by consumers 
and subsequent dialogue between parties in a multilingual environment;

4.2. means of financing a global system of ODR and the willingness of states to 
finance such a system;

4.3. the applicability of the Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards (signed in New York on 10 June 1958, entered into 
force on 7 June 1959; for details, see http://www.uncitral.org/uncitral/en/
uncitral_texts/arbitration/NYConvention_status.html) to those ODR cases 
that lead to an arbitration award concerning consumers; in this context has 
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also been raised the issue of regulating, under the new globally standardised 
rules that were to be developed by the working group, a new mechanism of 
recognition and enforcement of the arbitral awards, less complex than the 
mechanism provided by the above mentioned Convention, given the low 
value of the B2C transactions and the need to resolve any disputes related 
to such transactions as swiftly as possible (UNCITRAL 2010b para. 43).

IV.1.3. Examples of current ODR models and systems

During the same session, UNCITRAL's Working Group III analyzed the examples of 
existing ODR models and systems – either functional or under implementation – that 
it deemed to be the most relevant among those presented in the document "Online 
dispute resolution for cross-border electronic commerce transactions" (UNCITRAL 
2010c), document that was drafted and made available to the working group by the 
Secretariat. Consequently, a few major aspects were noted:

1. the experience of several states in allowing judges to act as conciliators in small 
value claims proved to be a success, leading to the swift resolution of such disputes 
outside the courtrooms (UNCITRAL 2010b para. 24);

2. an ODR procedure could be seen as having three possible phases: (1) negotiation, 
(2) conciliation and (3) arbitration (idem para. 28);

3. it is important that the first two of the three above mentioned phases – negotiation 
and conciliation (for another example of online conciliation – MédiateurDuNet.
fr – see UNCITRAL 2010c para. 6) – be the most encouraged and used within an 
ODR system, since they have proved to be effective in most cases; the relevant 
examples (UNCITRAL 2010b para. 30) noted in this respect were the following: 
(a) the complaints resolution mechanism implemented by eBay – within which 
millions of cases are handled every year, with only a small percentage of them 
remaining unsolved – and ECODIR (UNCITRAL 2010c para. 7) – a system designed 
to facilitate negotiation between a seller and a buyer, with a success rate of 70 
% without an intervention of a mediator and of 95 % after the intervention of a 
mediator; only a small percentage of the cases are settled by means of arbitration;

4. although arbitration is a necessary element of ODR, given the fact that without 
it there would be no resolution for the cases remained unsolved in the previous 
stages (negotiation, conciliation, mediation), it is desirable to make use of it as 
rarely as possible and only in those cases in which none of the other dispute 
resolution mechanisms resulted in a positive outcome (UNCITRAL 2010b para. 
30); among the examples of online arbitration systems mentioned in the working 
paper drafted by the Secretariat there is the joint project of the International Centre 
for Dispute Resolution (ICDR) and General Electric for the online resolution of 
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disputes between producers and providers (for details related to the functioning 
of this system, see UNCITRAL 2010 section II para. 29).

IV.1.4. Standards regarding ODR

Based on working documents and research previously conducted by the Secretariat and 
by institutions and organizations from different member states of Working Group III, the 
latter has concluded that there were no acknowledged common standards or rules in 
the field of ODR. Nevertheless, it was considered that for the creation of such standards 
or rules Working Group III should take into account several documents reflecting the 
basic principles of an ODR system, such as:

1. Recommended best practices for online dispute resolution service providers 
(American Bar Association Task Force on E-commerce and ADR, published at 
www.abanet.org/dispute/documents/BestPracticesFinal102802.pdf);

2. Addressing Disputes in Electronic Commerce – Final Report and Recommendations 
of the American Bar Association’s Task Force on Electronic Commerce and 
Alternative Dispute Resolution (published at www.abanet.org/dispute/documents/
FinalReport102802.pdf);

3. Alternative Dispute Resolution Guidelines Agreement between Consumers 
International and Global Business Dialogue on Electronic Commerce (GBDe-
Consumers International Agreement, published at http://www.gbd-e.org/pubs/
ADR_Guideline.pdf);

4. Resolving disputes online – Best practices for Online Dispute Resolution (ODR) in B2C 
and C2C transactions (International Chamber of Commerce, published at http://
www.nacpec.org/docs/DISPUTES-rev.pdf);

5. European Commission Recommendation 98/257/EC of 30 March 1998 on the 
principles applicable to the bodies responsible for out-of-court settlement of 
consumer disputes (EC 1998);

6. European Commission Recommendation of 4th of April 2001 on the principles for 
out-of-court bodies involved in the consensual resolution of consumer disputes not 
covered by Recommendation 98/257/EC (EC 2001).

Regarding the ODR standards that are currently being developed or implemented, 
Working Group III has noted the project of the Convention on consumer protection and 
applicable law presented within OAS and has included it among the reference materials 
for its activity. In the same context of the standards that are currently being developed 
or implemented, the working group addressed the issue of the "Blue button" concept, 
which was considered to be not an ODR proposal in itself, but rather a helpful tool, 
possibly useful for the development of common rules applicable to ODR (for details on 
how the "Blue button" works, see UNCITRAL 2010 para. 16).
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Finally, Working Group III also addressed in its discussions the deliberations within the 
11th Annual Summit of the Global Business Dialogue on e-Society, held on 5 November 
2009 in Munich, Germany (for details, see the summit agenda at http://www.gbd-e.org/
events/2009/summit2009/agenda2.html) and the ones within the ODR and consumers 
2010 colloquium, held on 2-3 November 2010 in Vancouver, Canada (for details, see the 
colloquium website at http://www.odrandconsumers2010.org/about).

IV.1.5. Issues put forward for discussion in order to develop a draft
             of procedural rules related to ODR

After identifying the existing ODR models and systems relevant for its activity, 
UNCITRAL's Working Group III set the themes, the issues and the aspects that required 
studying, debating and defining in order to outline several common standards in the 
field of ODR, summarized below.

IV.1.5.1. Definition of terms
                (UNCITRAL 2010c paras. 19-23)

The most important term that required a definition in the context of the activity of 
Working Group III was, of course, "ODR". The debates on this matter were based on 
the definition given to ODR in paragraph 20 of the working group’s document no. A/
CN.9/WG.III/WP.105, which reads as follows:

"Online dispute resolution (ODR) usually refers to alternative dispute settlement 
methods using information and communication technology (ICT) and, in particular, 
electronic forms of interaction on the Internet. ODR can be conducted in whole or 
in part online. ODR is a means of settling disputes that incorporates the use of the 
e-mail communications, streaming media, ODR online platforms such as websites 
and other information technology as part of the dispute resolution process."

Following the debates regarding the previously mentioned ODR definition, Working 
Group III decided as follows:

1.1. any definition of a term used in the context of ODR, including the definition of 
the term "ODR", shall respect the principle of technological neutrality and has to 
be flexible enough as not to exclude relevant technological evolutions that could 
take place in the future;

1.2. in order to clarify the parameters of ODR and the components of this concept, 
it is necessary to establish the content and/or the definition of the following 
aspects (UNCITRAL 2010b para. 39):

1.2.1. the types of disputes that can be settled through ODR;

1.2.2. the parties to such disputes;
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1.2.3. the internal or cross-border nature of the disputes that can be settled 
through ODR;

1.2.4. the value of the transactions that may be related to disputes which are 
likely to be solved through ODR;

1.2.5. the type of neutral – conciliator, mediator, arbitrator – that can intervene 
to solve a dispute;

1.2.6. whether the access of the parties to the services of the neutral is free of 
charge or involves paying a fee;

1.2.7. how the contact between the parties and the neutral is established and 
how the latter acts to settle the dispute;

1.2.8. the final outcome of the proceedings (a consensus agreement or an arbitral 
award);

1.2.9. the effects of lacking a final outcome of the proceedings.

1.3. a relevant definition of ODR could be drafted after the clarification of the concept’s 
components, in a further stage of the working group’s activity.

IV.1.5.2. The activity of Working Group III: implications and limits
                 (UNCITRAL 2010c paras. 24-27)

During the same 22nd session, the members of the UNCITRAL's Working Group III 
determined that, in the light of the mandate given by the Commission, the activity of 
the group in charge with developing common standards in ODR would have a series 
of implications, such as:

2.1. the creation of a global system, independent from the systems already in place, 
for settling the cross-border disputes related to B2B and B2C transaction;

2.2. the creation of rights – currently non-existent in practice – for the consumers 
involved in cross-border B2C transactions; it was mentioned in this context that 
such consumers currently do not benefit from any right they could exercise in 
a reasonable way on the basis of certain provisions of national or international 
legislation in the field of consumer protection, because the costs of the 
mechanisms for exercising such rights are prohibitive in relation to the values 
of the transactions which constitute the subject of such disputes;

2.3. the protection of consumers' rights acknowledged by different national 
legislations, following the regulation and harmonization at global level of certain 
amiable means of dispute resolution, like complaint-handling, negotiation and 
conciliation, by the use of which the parties reach a consensus regarding a 
common solution; in this context it was noted that, unlike the above mentioned 
amiable means, in the case of online arbitration – which still is a judicial procedure 
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– the law applicable to the arbitration proceedings has to be established, fact 
that should be taken into account by the standardized rules that are going to be 
developed by the working group, so that their implementation in this regard 
does not affect the protection offered to consumers by the national legislations 
of the various countries of the world.

Among the limits of Working Group III's activities that were mentioned during the 
debates within its 22nd session, there are the following:

2.4. the activity of the working group must not target the harmonization of the 
national legislations in the field of consumer protection;

2.5. in the European Union, the possibility of consumers to choose the law applicable 
to online arbitration stipulated by the rules developed by the working group 
could contravene to the legislation of the European Union, more specifically to 
the provisions of Regulation (EC) no. 593/2008 of the European Parliament and 
of the Council of 17 June 2008 on the law applicable to contractual obligations 
(Rome I) (EU 2008), which stipulates that the applicable law in the case of 
contracts concluded with the consumers is "the law of the country where the 
consumer has his habitual residence" [EU 2008 article 6 (1)].

The conclusion of the debates related to the implications and the limits of Working 
Group III’s activity was that the rules to be developed must not violate the consumers' 
rights stipulated by the national legislations in the field of consumer protection.

IV.1.5.3. Identification and authentication
                (UNCITRAL 2010c paras. 28-31)

Taking into consideration the low value of the transactions and the need for a speedy 
resolution of the above mentioned types of disputes, Working Group III considered 
that complex provisions would probably not be necessary for identification and 
authentication.

In this respect, reference was made to Article 7(1)(b) of the UNCITRAL Model Law 
on Electronic Commerce, which stipulates that the identification and authentication 
methods must be reliable and appropriate to the purposes for which they are used 
(UNCITRAL 1999). Working Group III decided that it would pursue the discussions 
related to this aspect in a future session.

IV.1.5.4. Commencement of proceedings
                (UNCITRAL 2010c paras. 32-36)

One of the most important aspects highlighted by Working Group III in respect of this 
subject was the need to provide the consumers with all the elements they need in order 
to make an informed choice when they choose an ODR mechanism, regardless of the 
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method and of the moment when their choice is made in relation to the starting date 
of a dispute connected to a transaction in which they were a party. For this purpose, 
the following aspects have been highlighted as important:

4.1. any agreement to solve disputes by alternative means, including through an ODR 
platform, must be clearly signalled to the consumer and the obligations assumed 
by the consumer under that agreement must be presented in a clear and explicit 
manner, especially when the law applicable to the ODR proceedings in question 
is different from the law that protects the consumer in his country of residence;

4.2. the provisions of any agreement like the one mentioned in the previous paragraph 
should be presented to the consumer separately from the provisions of the contract 
between the consumer and the seller, so that the attention of the consumer is 
mainly focused on the agreement in question and on its consequences.

Working Group III has also consulted the work of other organizations and institutions 
in the field, including the report of the 2007 technical meeting of the Coordination 
Committee in the Field of Consumer Protection of the Association of Southeast Asian 
Nations (ASEAN).

IV.1.5.5. Submission of complaint, statements and evidence
                (UNCITRAL 2010c paras. 37-42)

Concerning the submission of the complaint and the submission of statements and 
evidence, the members of Working Group III have formulated a series of observations, 
such as:

5.1. no standard rule in this respect should prohibit or prevent in any way the use 
of the technologies or of any dispute resolution methods that might appear in 
the future;

5.2. the time settled for filling out the forms and for the submission of evidence should 
be short, in order to ensure a speedy deployment of the proceedings;

5.3. a valid option could be the adoption of the model offered by the WIPO Electronic 
Case Facility (WIPO ECAF), which has been designed for accelerated proceedings 
and which contains a system of warnings, allowing at the same time the users 
to send documents and communications through electronic means to an online 
register that is accessible to all the parties at any time (for details about the WIPO 
system, see WIPO – ADR Arbitration and Mediation Center webpage at http://
www.wipo.int/amc/en/ecaf/index.html).

With regard to the admissibility of the evidence, it was pointed out that in some 
countries, according to the national legislation, evidence in electronic form was not 
admissible and that this should be taken into account in the development of the legal 
standards in this respect (UNCITRAL 2010b para. 59).
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Moreover, the possibility of holding the ODR service provider liable for the correct and 
timely exchange of documents between the parties during the proceedings has also been 
raised, but no actual suggestion was made in this respect (idem para. 60).

IV.1.5.6. The number of neutrals (conciliators, mediators, arbitrators)
                and their appointment (UNCITRAL 2010c paras. 43-45)

The working group initiated the discussions regarding these aspects because of the 
necessity to ensure the impartiality and the professionalism of the neutral third party, 
regardless of his/her quality (conciliator, mediator or arbitrator).

In this context, within Working Group III there was a generally accepted rule, according 
to which, in the absence of an opposite agreement between the parties, the neutral 
should be a single person, the main arguments in favour of this choice being (1) the 
low value of the transactions connected to the type of disputes in question and (2) the 
need for a speedy process (UNCITRAL 2010b para. 62).

With regard to the appointment of the neutrals, it was found that the issue arises 
especially in situations of deadlock, when parties cannot agree on a neutral third party 
and, therefore, the intervention of another third party is required for the appointment 
of the neutral. The possible answers to this issue were mainly three (idem paras. 61 
and 64):

 • appointment of the neutral by the competent authority in the field of consumer 
protection;

 • choosing the neutral from a list drawn and updated by care of the ODR service 
provider;

 • appointment of the neutral by the ODR service provider under the conditions of 
transparency and impartiality.

Another aspect discussed in this context on which the members of Working Group 
III have reached consensus is related to the experience of the neutral third parties, 
who do not necessarily have to be lawyers, although they should be required to have 
relevant professional experience, as well as dispute resolution skills to enable them to 
successfully fulfil the role of the neutral (idem para. 63). Following this idea, the issue 
of an accreditation system of the neutrals was raised, for which two stages have been 
suggested:

 • the stage of the initial accreditation, in which the technical experience of the neutral 
third party and his/her experience in dispute resolution would be taken into account;

 • a second stage, consisting of the regular (re)evaluation of the neutral third party, 
also on the basis of the reactions received from the users of the ODR system.
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A possible model of accreditation system mentioned during the discussions and noted by  
Working Group III was the one established by the Independent Standards Commission 
of the International Mediation Institute – an international certification scheme for the 
neutral third parties (idem para. 65).

IV.1.5.7. Impartiality and independence of the neutrals
                (UNCITRAL 2010c paras. 46-47)

The main aspects discussed by Working Group III with regard to these subjects were 
the following:

7.1. the independence, the neutrality and the impartiality of the neutrals are essential 
for winning and maintaining the trust of the users in the ODR systems, the more 
so as they are parties to a conflict who never meet in person (UNCITRAL 2010b 
para. 66);

7.2. the necessity of a statement of impartiality given by the neutrals, which must be 
included as an annex to any set of rules (idem para. 71);

7.3. the necessity of a statement of availability given by the neutrals, with a clear 
indication of the fact that they are able to fulfil their role in a timely manner 
throughout the procedure, until its completion (idem para. 66);

7.4. the adoption of codes of conduct for neutrals (idem para. 67) by using some of the 
existing models, like "Recommended best practices for online dispute resolution 
service providers" (American Bar Association Task Force on E-commerce and ADR, 
published at www.abanet.org/dispute/documents/BestPracticesFinal102802.
pdf) and the European Code of Conduct for Mediators (at http://ec.europa.eu/
civiljustice/ adr/adr_ec_code_conduct_ro.pdf);

7.5. the impartiality of the ODR service providers is also important, taking into 
account the fact that they could suggest or appoint neutrals and they could 
supervise the development of the procedure; an aspect considered to be very 
important in this respect was the transparency of the financing sources of the 
ADR service providers, so that they could not be suspected of favouring one party 
or the other (UNCITRAL 2010b para. 69);

7.6. in the same logic of transparency and impartiality, the parties should have 
the possibility to refuse the appointment of a certain person as a neutral, as it 
happens in the case of the ODR mechanisms implemented by ICDR and OAS, and 
the ODR service providers should have the authority to replace the neutrals who 
do not meet the obligations imposed to them by the status in question (idem 
paras. 70-71).
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IV.1.5.8. Confidentiality and security of communications
                (UNCITRAL 2010c paras. 48-50)

Working Group III agreed that the appointment of the parties and any other information 
that could lead to their identification must remain confidential and should only be 
revealed to third parties under exceptional circumstances (UNCITRAL 2010b para. 
77). On the other hand, however, several arguments were presented in favour of the 
regulation of some exceptions to the procedural rules providing confidentiality for the 
entire ADR process – especially in the case of arbitration – like the following:

8.1. the full or partial publication of the arbitration awards or of their abstracts has 
become an increasingly common practice in the last few years (idem para. 72);

8.2. the publication of the decisions resulted from ODR cases could contribute to 
the creation of a public collection of precedents which could serve as a guide 
for the parties wanting to resort to ODR mechanisms and for the neutrals; 
several examples of databases containing abstracts of ODR decisions have been 
mentioned in this context: Case Law on UNCITRAL Texts ("CLOUT", accessible at 
http://www.uncitral.org/uncitral/en/case_law.html), the database of the Court 
of Arbitration for Sport (accessible at http://www.tas-cas.org/jurisprudence-
archives) and the ICANN UDRP database of WIPO Arbitration and Mediation 
Centre (accessible at http://www.icann.org);

8.3. since "many of the neutrals might be non-lawyers", another advantage resulted 
from the publication of the decisions adopted within ODR proceedings would be 
the free access to precedents, which would encourage the uniform and consistent 
application of the rules in the field of ODR (UNCITRAL 2010b para. 73);

8.4. moreover, the publication of such decisions could help warning the public about 
certain doubtful or fraudulent commercial practices, as well as about sellers 
who do not comply with the decisions adopted against them as a result of ODR 
proceedings, while the sellers in question could be stimulated to implement such 
decisions (idem para. 74);

8.5. the publication of statistics regarding the ODR mechanisms, that would help 
monitor the use of such mechanisms and the results obtained as a consequence 
of their use; in this context, the question has been asked whether an ODR service 
provider could have the liberty to publish statistics showing that a particular 
merchant has been a party in several ODR proceedings without violating the 
principle of neutrality (idem para. 75).

With regard to conciliation, all participants to the discussions have agreed that its 
results should remain confidential, because they essentially represent the agreement 
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between the parties. In addition, confidentiality could act as a stimulus for the parties 
to choose conciliation as a means to solve their dispute.

Regarding the security standards that the ODR service providers should guarantee for 
the communication between the parties involved in ODR proceedings, Working Group 
III has concluded that these should be high, in order to prevent any unauthorized access 
to information and documents that are communicated, regardless of the purpose of 
such access. In this respect, ISO 27001 and ISO 27002 were mentioned as possible 
standards (idem para. 82).

IV.1.5.9. Communication between the neutrals and the parties
                (UNCITRAL 2010c paras. 51-58)

Working Group III has considered that the aspects related to the communication 
between the neutrals and the parties are more of a technical nature, therefore they 
are not approached within the working group’s activity, predominantly dealing with 
the legal aspects.

Thus, it was only specified that each ODR service provider should set its own rules and 
the platforms through which these types of services are accessed should make available 
for the parties, in due time, all the relevant information in this respect.

Moreover, the respect of the autonomy of the parties was also considered to be an 
important issue, while recalling that the principles provided by the UNCITRAL Model 
Law of Electronic Commerce (MLEC) and by the UNCITRAL Model Law of Electronic 
Signatures (MLES) are to be applied only when the parties do not agree otherwise 
(UNCITRAL 2010b para. 83).

Finally, the working group concluded that a common protocol regarding the technical 
aspects could be useful and that, in order to avoid possible confusions generated by 
the use of different interfaces, it would be desirable that the access of consumers and 
merchants to the ODR platform was made through a unique interface (idem para. 84).

IV.1.5.10. Hearings
                   (UNCITRAL 2010c paras. 59-62)

With regard to the hearings, the discussions of Working Group III were mainly 
concentrated on the following aspects:

10.1. records should be kept only in an electronic format;

10.2. any procedural rules should be flexible and open with respect to the hearings;

10.3. in the case of some ODR success models, like ICANN UDRP, hearings are provided 
only in a small number of exceptional cases (UNCITRAL 2010b para. 84).
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IV.1.5.11. Representation of the parties and the assistance available to them
                   (UNCITRAL 2010c para. 36)

In principle, Working Group III has concluded that in ODR proceedings the parties should 
have the right to be represented or assisted by third parties – national organizations or 
institutions acting in the field of consumer protection, national ODR service providers, 
lawyers – able to help them overcome any difficulties encountered in accessing or using 
an ODR platform, including language difficulties.

Nonetheless, it would be desirable for the ODR platforms to be sufficiently user-friendly 
and easy to use, so that the users would not have to resort to assistance or representation 
by a third party, because such services are in most cases too expensive compared to the 
value of the transaction that makes the object of the dispute.

IV.1.5.12. Place of the ODR proceedings
                  (UNCITRAL 2010c paras. 64-65)

With regard to the place of the ODR proceedings, Working Group III has found that 
this issue is particularly relevant in the case of online arbitration, from the point of 
view of the enforcement of foreign arbitration awards on the national territories of the 
states. However, in the case of conciliation or mediation the issue of implementing the 
agreement concluded between the parties or the decision resulted from the dispute 
resolution proceedings subsists, therefore the place of the ODR proceedings is not 
irrelevant in these cases either.

Thus, starting from the observation that the main principle is that the place of the ODR 
proceedings is the one set by the parties in their agreement, the following proposals 
have also been discussed within Working Group III:

12.1. if the procedural rules applicable to an ODR platform specify a certain place for 
the proceedings and if the parties choose to use that ODR platform, it would 
mean they have accepted that place voluntarily by "opting in" to the platform 
(UNCITRAL 2010b para. 89);

12.2. failing an agreement of the parties, the place of the proceedings would be 
the place of the consumer's residence, so that he/she may benefit from the 
protection offered by the national legislation on consumer protection in his/
her state of residence;

12.3. failing an agreement of the parties, the place of the proceedings would be the 
headquarters of the merchant, so that the consumer is not forced to request, 
for example, the enforcement of an arbitration decision awarded as a result of 
an online arbitration that took place in another state than the one in which he/
she resides (idem para. 90);
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12.4. designation of a single place for all the ODR proceedings in the world, chosen 
from the jurisdictions in which the legislation related to the ADR systems in 
general and to the ODR systems in particular is adequate to their functioning and 
in which the legal framework and the judicial system are favourable to a speedy 
resolution of the aspects related to the ODR proceedings – an example cited in 
this respect was the Court of Arbitration for Sports in Lausanne (Switzerland) 
(idem para. 92);

12.5. the place of the ODR proceedings could be the place where the contract was 
executed (idem para. 93);

12.6. taking into consideration the global nature of the ODR proceedings, the 
multitude of jurisdictions and the need to implement a simple and speedy 
procedure, suitable for the low value of the transactions, giving up the concept 
of "place of arbitration" (idem para. 94), according to the model adopted by 
the International Centre for Settlement of Investment Disputes [ICSID’s Rules 
of Procedure for Arbitration Proceedings (Arbitration Rules) are available at 
https://icsid.worldbank.org/ICSID/StaticFiles/basicdoc/main-eng.htm].

Finally, the members of Working Group III decided that they will return to this complex 
aspect during the following sessions.

IV.1.5.13. Settlement agreement and termination of the proceedings
                  (UNCITRAL 2010c paras. 66-67)

The discussion within Working Group III related to this topic was brief, the only notable 
aspect being the fact that the group decided to focus its attention on regulating through 
rules those types of agreements that can be most easily and rapidly implemented at a 
national level (UNCITRAL 2010b para. 97).

IV.1.5.14. Enforcement of agreements and arbitral awards
                   (UNCITRAL 2010c para. 68-75)

The issue of enforcing the agreements concluded between the parties as a result of ODR 
proceedings arises less in the case of disputes settled through conciliation – the majority 
in B2B and B2C transactions – because in these cases the agreement in question is in 
its entirety the will of the parties, which are therefore motivated and willing to proceed 
with its implementation.

However, this issue has a particular relevance for the arbitral awards following ODR 
proceedings, related to which Working Group III has concluded that they fall under 
the New York Convention as far as their enforcement is concerned (UNCITRAL 2010b 
para. 98). Nevertheless, it was considered that the mechanism provided by this 
convention was not sufficient to ensure an efficient and speedy enforcement of arbitral 
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awards adopted within ODR proceedings related to disputes concerning B2B and B2C 
transactions. Therefore, other possible solutions were discussed, in order to find those 
which would lead to a more accelerated and efficient enforcement procedure for these 
arbitral awards, out of which we mention two:

14.1. the use of "trustmarks" (signs, logos) that induce confidence and could indirectly 
compel the merchants to fulfil their obligations resulted from such an arbitral 
award, for reasons related to their image and commercial reputation;

14.2. certification of merchants, who would thus commit to respect and enforce the 
arbitral awards rendered against them; in this respect, gathering and publication 
of statistics illustrating to what extent the certified merchants enforce such 
awards was considered to be useful (idem).

With regard to the effects of the arbitral awards adopted as a consequence of online 
arbitrations similar to the ones mentioned above, Working Group III has considered 
that these should be (1) final and binding, (2) not submitted to appeal as far as the 
merits of the dispute are concerned and (3) carried out within a short period of time 
after being rendered (UNCITRAL 2010b para. 99).

Finally, the Secretariat specified that, in the case of creation of ODR rules according to 
which the parties have at their disposal a special mechanism to enforce the arbitral 
awards, article VII(1) of the New York Convention might allow the resort to such an 
enforcement mechanism and thus the issues related to the enforcement through other 
provisions of the New York Convention might be avoided (UNCITRAL 2010b para. 100).

IV.1.5.15. Applicable law
                  (UNCITRAL 2010c paras. 76-81)

Many of the delegations present at the working group's debates have supported the 
use of principles founded on equity, of codes of conduct, of uniform rules with general 
application or of substantive provisions as a basis for solving disputes related to B2B 
and B2C transactions, in order to avoid the complex issues that might arise from the 
interpretation of various rules related to the applicable law in such cases.

Moreover, given the fact that the majority of such disputes can be solved in practice 
exclusively based on the provisions of the contract concluded between the parties, it was 
considered that any rules regulating ODR proceedings applicable in these cases must 
be simple, expeditious and flexible (UNCITRAL 2010b para. 101). The example cited in 
this sense, which will be considered by Working Group III in its future debates, is the 
joint proposal put forward by Brazil, Argentina and Paraguay at the OAS Seventh Inter-
American Specialized Conference on Private International Law (CIDIP-VII), according 
to which the applicable law is the one most favourable to the consumer (UNCITRAL 
2010b para. 102).
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It was as well established that, within the next sessions of Working Group III, the 
Secretariat would be able to present also other proposals regarding the applicable 
law, based on the debates and suggestions received from the members of the group.

IV.1.5.16. Language of proceedings
                   (UNCITRAL 2010c paras. 82-87)

Regarding the language of the ODR proceedings, most of the members of Working Group 
III have shared the opinion that the language of proceedings is a very important aspect 
within an ODR procedure, because it is closely linked to ensuring the protection of the 
consumer. Thus, it was highlighted that the level of knowledge and understanding of 
a language needed for the conclusion of a contract is different than the one needed 
for an active participation in ODR proceedings (UNCITRAL 2010b para. 104). As a 
consequence, several proposals regarding the modality of choosing the language of 
proceedings were discussed, including the following:

16.1. the language in which the contract was signed in electronic form should be 
presumed to be the language of the ODR proceedings;

16.2. the language of proceedings should be chosen by the parties by mutual 
agreement;

16.3. if the parties fail to agree with regard to the language of proceedings, it should 
be chosen by the neutral third party (idem para. 105).

A very important aspect related to the language of the ODR proceedings discussed 
within Working Group III was that, regardless of the chosen language of proceedings 
and of the modality to determine it, the interface of the ODR platform must be as simple 
and intuitive as possible, so that all its users, and especially the consumers, can easily 
follow and understand the ODR procedure. In this context was mentioned the new 
standard in the field of communication, known under the name of ECRI (E-Commerce 
Claims Redress Interchange), currently in the process of being developed, which 
aims to facilitate the filling out of the forms by the users of the ODR platform and 
the subsequent dialogue between the parties in a multilingual environment [for more 
details about how ECRI works, see ECRI (preliminary working draft). According to the 
description, ECRI introduces new approaches to customer redress. In addition to textual 
information localized by language, the ECRI also addresses the inclusion of graphic and 
audio communications as appropriate. The ECRI is applicable across a wide variety of 
communication types, including computers, telephones, and mobile devices. It also enables 
full participation in redress systems by persons who may have difficulty communicating 
effectively with textual communication. The use of ECRI will greatly facilitate participation 
through the reduction of barriers for certain populations (ODR Exchange 2012 2)].
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IV.1.5.17. Costs and speed of the ODR proceedings
                  (UNCITRAL 2010c paras. 88-90)

Starting with the 22nd session, the UNCITRAL's Working Group III meetings have been 
focused on reducing the costs and duration of the ODR proceedings. Therefore, the 
arguments and the solutions presented for most of the debated issues have been related 
to these two aspects. Here is a list of the most relevant arguments discussed, as well 
as a series of suggestions aimed at reducing the costs and the duration of the ODR 
proceedings:

17.1. The enforcement of agreements between parties and of arbitral awards 
adopted within ODR proceedings must be quick, efficient and inexpensive. If 
the enforcement is difficult, too costly or impossible, these proceedings are 
useless (UNCITRAL 2010b para. 109);

17.2. If users are requested to pay a reasonable application fee, in order to deter the 
submission of abusive claims, such fee should be proportional to the value of 
the transaction the dispute is related to (whether it represents a percentage of 
the value of the transaction or a set amount that can vary from a minimum to a 
maximum value or a combination of the two) (idem para. 110);

17.3. The users of the ODR platforms must be given in advance clear and transparent 
information on the costs deriving from the access to and from the use of the 
respective ODR system since the beginning until the end of the proceedings 
and, if necessary, until the full enforcement of the agreement or of the arbitral 
award adopted;

17.4. ODR providers and neutrals must be independent, especially in cases when 
providers are in charge of keeping updated lists of neutrals who they may 
call upon if the parties do not themselves reach an agreement concerning the 
appointment of a neutral; it was suggested that the flow of money between 
providers and neutrals should be transparent – in other words, the fees received 
by the neutrals from the ODR providers and the financial sources of such 
payments must be made public – thus making clear the fact that neither the 
neutral nor the ODR provider have any financial interest to have cases decided 
in a certain way;

17.5. Other suggestions related to the funding referred to (1) government financial 
support, (2) funding by consumer organizations or (3) self-financing (idem 
paras. 112-114).

IV.2. Agenda of the following session of UNCITRAL’s Working Group III

Before concluding its 22nd session, Working Group III requested the Secretariat to 
prepare, for its 23rd session, that was going to take place in New York between May 
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23 and May 27, 2011 (idem para. 116), based on the conclusions reached and on the 
suggestions made during its 22nd session and on the possible further suggestions made 
by member states, the following documents:

1. A draft project of general procedural rules for ODR comprising, among other 
aspects, the following:

1.1. Types of claims with which ODR would deal – B2B and B2C cross-border 
low-value high-volume transactions;

1.2. Initiation of the online procedure;

1.3. Warning of the parties concerning any agreement to resort to ODR they enter 
automatically or they have the option to enter at the time of conclusion of the 
contract in electronic form;

1.4. Stages of the ODR procedure – negotiation, conciliation and arbitration;

1.5. Description of the most important legal principles, including those based on 
equity, on which the decision making process and the adoption of the arbitral 
awards in ODR proceedings would rely;

1.6. Presentation of some procedural aspects, such as representation of the parties 
and language of proceedings;

1.7. Application of the New York Convention, as previously discussed within the 
working group;

1.8. References to other ODR systems;

1.9. Presentation of several options, where appropriate.

2. A draft document setting out the principles and issues involved in the design 
of an ODR system;

3. All documents or other references to ODR known to the Secretariat, with 
indication of the websites or other sources where they may be found.

Working Group III has also suggested that, for the preparation of the documents for the 
next session, the Secretariat should consult with NGOs and experts that have a relevant 
activity in the field of ODR and should take into account, if possible, the outcomes of the 
10th annual meeting of the Online Dispute Resolution Conference that was to be held in 
Chennai (India) on 7-9 February 2011 (http://www.odr2011.org).

IV.3. The 23rd session of Working Group III (the 2nd ODR session)

The 23rd session of Working Group III (Online Dispute Resolution) was held in New York 
between May 23 and May 27, 2011. The following member states have participated: 
Benin, Brazil, Cameroon, Canada, Chile, Czech Republic, Egypt, France, Germany, Greece, 
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Honduras, Iran (Islamic Republic of), Israel, Japan, Kenya, Malaysia, Mexico, Nigeria, 
Pakistan, Philippines, Republic of Korea, Russian Federation, Singapore, Spain, Thailand, 
Turkey, Ukraine, United States of America and Venezuela (Bolivarian Republic of).

Other participants to the session:

 • Observers from 11 states – Croatia, Ecuador, Indonesia, Iraq, Kuwait, Lebanon, 
Madagascar, Myanmar, Netherlands, Panama and Peru;

 • Observers from two organizations of the UN system – United Nations Economic 
Commission for Africa (UNECA) and World Intellectual Property Organization 
(WIPO);

 • An observer from an international intergovernmental organization – European 
Union;

 • Observers from the following NGOs: ABA, Asian-African Legal Consultative Organi-
zation (AALCO), Association for the Promotion of Arbitration in Africa (APAA), 
Association of the Bar of the City of New York (NYCBAR), CILE, CRDP, Chartered 
Institute of Arbitrators (CIARB), Construction Industry Arbitration Council (CIAC), 
CCBE, Electronic Consumer Dispute Resolution (ECODIR), Forum for International 
Commercial Arbitration C.I.C. (FICACIC), Institute of International Commercial Law 
(Penn State Dickinson School of Law), Inter-American Commercial Arbitration 
Commission (IACAC), IBO, International Institute for Conflict Prevention and 
Resolution (CPR), International Technology Law Association (ITECHLAW), Latin 
American E-Commerce Institute (ILCE), Madrid Court of Arbitration, National Center 
for Technology and Dispute Resolution (NCTDR) and Pace Institute of International 
Commercial Law (UNCITRAL 2011a, 3).

This session focused on the continuation of the debates concerning the ODR procedural 
rules initiated during the previous session (UNCITRAL 2011b). Among the issues 
debated upon at the beginning of the 23rd session there were (1) the applicability of the 
provisions of the New York Convention to the ODR cases leading to an arbitral award, (2) 
the definition of terms such as "low-value", (3) the issue of the "digital divide" (referring 
to the existing technological gap between the developing countries that do not have 
extensive Internet access and therefore are not able to partake fully in an ODR system), 
(4) the issue of the technological neutrality of the rules of procedure (anticipating the 
progress that would be made in the field of videoconferences) and (5) the issue of the 
final form of the document to be produced by Working Group III.

After the preliminary part of the session, the group proceeded to the debate on the 
paragraphs of the draft procedural rules.

Thus, remarks were made concerning the field of application, especially with regard 
to the definition of the term "cross-border" – reference was made to two documents 
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pertaining to the international law: the United Nations Convention on the Use of Electronic 
Communications in International Contracts (Electronic Communications Convention) 
(UNCITRAL 2007) and the Directive 2008/52/EC of the European Parliament and of the 
Council of 21 May 2008 on certain aspects of mediation in civil and commercial matters 
(EU 2008a). It was even suggested that the term "cross-border" should be eliminated 
from the rules of procedure. Other terminology related clarifications referred to the 
phrases "electronic means of communication", "neutral third party" and "ODR platform".

As far as the commencement of ODR is concerned (draft article 4), it was decided that, 
in order to create an ODR system, the following principles must be respected:

 • Arbitral decisions should be binding on the parties, in order to ensure their effective 
enforcement;

 • When being offered a choice to accept the procedural rules, whether before the 
start of the dispute or afterwards, the buyers should be given a separate, clear and 
adequate notice about ODR;

 • Online sellers should be under the obligation to implement the decisions and should 
have the right to bring claims against non-paying buyers;

 • Rules or guidelines should highlight the best practices for providing online notices 
to the parties and adequate measures should be set in order to ensure that claims 
would be brought to the attention of the other party (UNCITRAL 2011a, 14).

During the debates on draft article 5 (Negotiation), a series of issues were raised as to 
the appropriate moment for a party to determine the initiation of a facilitated settlement 
stage when the other party refuses to take part in the negotiation, to the manner in which 
a negotiated agreement can be carried out and to the passing from the negotiation to the 
facilitated settlement phase (UNCITRAL 2011a, 18). The issue of automated software 
that allows speedy handling of a large number of cases was also raised in this context, 
thus introducing a forth party in the process – the technology. It was stated that such 
software has proved to be very efficient (idem).

In conclusion, Working Group III requested the Secretariat to prepare for its next session, 
to the extent that resources were available, documents addressing the following issues:

 • Guidelines for the neutrals,

 • Minimum standards for the ODR providers,

 • Substantive legal principles for resolving disputes; and

 • A cross-border enforcement mechanism (UNCITRAL 2011a, 20).
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IV.4. The 24th session of Working Group III (the 3rd ODR session)

The 24th session of the UNCITRAL's Working Group III was held in Vienna between 
November 14 and November 18, 2011 and it was attended by representatives of 30 
member states: Austria, Bolivia, Canada, China, Colombia, Czech Republic, Egypt, El 
Salvador, France, Germany, India, Israel, Italy, Japan, Jordan, Kenya, Malaysia, Mexico, 
Nigeria, Philippines, Poland, Republic of Korea, Russian Federation, Singapore, Spain, 
Thailand, Turkey, Ukraine, United States of America and Venezuela (Bolivarian Republic 
of).

The session was also attended by:

 • Observers from 12 other states – Angola, Croatia, Denmark, Dominican Republic, 
Finland, Hungary, Indonesia, Netherlands, Romania, Slovakia, Sudan and Syrian 
Arab Republic;

 • Observers from the European Union;

 • Observers from the following intergovernmental organizations: Islamic Development 
Bank (IDB) and Secretaría de Integración Económica Centroamericana (SIECA)

 • Observers from the following non-governmental organizations: CILE, CRDP, CIARB, 
CIAC, ECODIR, European Law Students’ Association (ELSA), Institute of Commercial 
Law (Penn State Dickinson School of Law), Institute of Law and Technology (Masaryk 
University), IBO, ILCE, International Arbitral Centre of the Austrian Federal Economic 
Chamber (VIAC), Moot Alumni Association (MAA) and New York State Bar Association 
(NYSBA) (UNCITRAL 2011c, 3).

In support of the debate regarding the ODR procedural rules and as a result of the 
request addressed at the end of its previous session, the working group was presented 
by the Commission Secretariat with a summary (UNCITRAL 2011d). The document 
pointed out the aspects that need to be considered in the endeavour to draft a global 
framework for ODR and the main issues that could hinder it, such as:

 • activity of the working group,

 • identification of the main actors involved in the ODR procedure,

 • implementation of the ODR procedural rules at a global, regional and national level,

 • listing of the procedures that are actually related to ODR,

 • aspects regarding the location and functioning of the ODR provider, as well as its 
certification and accreditation,

 • assignment of cases,

 • communication between the ODR provider and the ODR platform,

 • ODR neutrals,
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 • ODR users,

 • cross-border enforcement of decisions, including those falling within the scope of 
the New York Convention,

 • enforcement of ODR arbitral awards,

 • applicability of the New York Convention, including aspects related to the recognition 
and enforcement of arbitration decisions under article V of the Convention and

 • applicable law.

The working group discussed the procedural rules article by article, as it came back 
to the issues that remained unresolved from previous sessions. Therefore, the debate 
regarding the definition of certain terms was resumed (especially "low value" – upon 
which it was agreed that it was a subjective notion, its interpretation being linked to 
factors such as inflation, exchange rates, regional economic and commercial differences; 
the request was not to include a preset monetary value since it could lead to the revision 
of the document based on its becoming obsolete – and "cross-border": the working 
group gave up on the definition of this term as a result of the discussion). The terms 
cited in draft article 2 (Definitions) – "claimant" (para. 1), "communication" (para. 2), 
"electronic communication" (para. 3), "neutral" (para. 4), "respondent" (para. 5), "ODR" 
(para. 6), "ODR platform" (para. 7), and "ODR provider" (para. 8) – were also discussed.

The other articles under debate were article 3 (Communications), article 4 
(Commencement) accompanied by its annex regarding information about ODR, article 
5 (Negotiation), article 6 (Appointment of neutral), article 7 (Power of the neutral), 
article 8 (Facilitated Settlement), article 9 (concerning the arbitral award – the title 
of this article is yet to be decided), article 10 (Language of proceedings), article 11 
(Representation), article 12 (Exclusion of liability) and article 13 (Costs).

IV.5. The 25th session of Working Group III (the 4th session on ODR)

UNCITRAL's Working Group III held its 25th session in New York between May 21 and 
May 25, 2012. The meeting was attended by the representatives of 27 member states: 
Austria, Benin, Brazil, Cameroon, Canada, Chile, China, Colombia, Czech Republic, Egypt, 
El Salvador, Germany, India, Israel, Japan, Kenya, Mexico, Nigeria, Republic of Korea, 
Philippines, Russian Federation, Senegal, Singapore, Spain, Thailand, United States of 
America and Venezuela (Bolivarian Republic of).

The session was also attended by:

 • Observers from 7 other states – Croatia, Cuba, Finland, Indonesia, Iraq, Kuwait and 
Panama;

 • Observers from the Holy See;
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 • Observers from the European Union;

 • Observers from a United Nations organization – the United Nations Economic 
Commission for Africa (UNECA);

 • Observers from the following non-governmental organizations: ABA, Arab 
Association for International Arbitration (AAIA), CILE, CRDP, CIARB, ELSA, FICACIC, 
Institute of Commercial Law (Penn State Dickinson School of Law), Institute of 
International Commercial Law (IICL), ILCE, IACAC, IBO, NCTDR, NYSBA, Regional 
Centre for International Commercial Arbitration – Lagos (RCICA), and Willem C. Vis 
International Commercial Arbitration Moot (MAA) (UNCITRAL 2012, 3).

The working group tackled the project of procedural rules and the document prepared 
by the Secretariat for the previous session (UNCITRAL 2011d), as well as a couple of 
additional documents: the Proposal submitted by the delegation of Canada (UNCITRAL 
2012a) regarding the preparation of principles applicable to ODR providers and neutrals 
and a note submitted by the Center for International Legal Education (UNCITRAL 2012b) 
on changes suggested to the procedural rules.

As a starting point for the discussions of the working group, the document submitted 
by the delegation of Canada includes 12 basic principles meant to promote a model of 
best practices for the ODR providers and neutrals.

The principles are the following:

1. Creating and Maintaining a Roster of Competent Neutrals. ODR providers 
should select individuals for the roster of neutrals on the basis of competence, 
independence and impartiality; they should publish an up-to-date list of neutrals 
including information about their experience and expertise; they should ensure 
that the competence of the neutrals is maintained through appropriate training 
programs on subject-matters related to ODR cases and technology used by the ODR 
system. Furthermore, ODR providers should put in place procedures to deal with 
complaints concerning the roster of neutrals, such as disqualification of neutrals 
on the basis of a demonstrated lack of required skills (UNCITRAL 2012a, 2).

2. Independence. ODR providers should put in place procedures to deal with 
complaints concerning a neutral, such as disqualification on the basis of a 
demonstrated lack of independence. Any relation, contractual or other, that may 
reasonably be perceived as affecting their independence should be promptly 
disclosed to the parties. If an ODR provider is captive of a single seller, a limited 
number of sellers or a single industry, that ODR provider is not to be considered 
independent. Funding sources and payment arrangements for the ODR services 
should be disclosed to the parties (idem, 3).
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3. Impartiality. ODR providers should put in place procedures to deal with complaints 
concerning a neutral, such as disqualification on the basis of a demonstrated lack 
of impartiality (idem).

4. Disclosure of Terms of Service and Confidentiality. ODR providers should publish 
on their websites, in a clear, comprehensible and accurate manner, the information 
regarding their fees, ODR procedures, potential recourses against the decisions, 
enforcement procedures, complaint handling procedures against the ODR provider 
or neutral and practices regarding the treatment of information. This information 
should be brought expressly to the attention of the users prior to their acceptance 
of the ODR procedure (idem).

5. Establishing Identity of the Parties. ODR providers should take appropriate 
measures to facilitate identification of the parties and may require confirmation or 
evidence from the parties to establish their identity. A party should not be denied 
access to information relevant to establish or confirm the identity of another party 
to the ODR proceedings based on the information confidentiality (idem, 4).

6. Accessibility, System Reliability and Security. ODR providers should put in place 
measures to ensure reliability and security in the ODR proceedings, such as the 
use of usernames and passwords. Moreover, they shall use technologies that are 
accessible and understandable for common users. They should ensure information 
is presented prominently and in a comprehensible manner (idem).

7. Record and Publication of Decisions. ODR providers should maintain a record of 
the ODR proceedings and settlement agreements in a manner that allows subsequent 
reference by the parties for a period of at least three years. Also, they should publish 
statistics on the percentage of complaints decided in favour of and against the 
complaining party, the average time period for resolving cases and the number of 
cases that remain unresolved (idem, 5).

8. Sensitivity to Language and Culture. ODR providers dealing with individuals of 
different cultural backgrounds or languages should ensure their systems, rules and 
neutrals are sensitive to these differences and should put in place mechanisms to 
address clients' needs in these regards. They should not actively solicit clients where 
linguistic or cultural needs cannot be accommodated and they should divulge the 
languages in which their services are offered (idem).

9. Fees and Costs. The fees for the ODR service should be reasonable with regard to 
the value of the dispute for the parties involved and their bargaining position at the 
time of concluding the contract under dispute. All fees related to the ODR proceedings 
must be disclosed to the parties before its commencement. The neutral should not 
award costs to one party or another (idem, 6).
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10. Decisions should state the reasons upon which they are based (idem).

11. Enforcement. ODR providers should take measures to encourage compliance 
with ODR decisions, which may include: requiring that a security be posted; 
seeking undertakings to comply from the parties at the outset of the ODR process; 
or facilitating payment of awards (idem).

12. Redress. ODR providers should not propose in their offers for service contractual 
clauses waiving consumer rights or legal recourses afforded by the domestic law 
of the parties (idem).

The note submitted by the Center for International Legal Education is based on the 
assumption that any instrument created by the working group should be based on 
a common understanding of what can and what cannot be achieved through an ODR 
system, designed as a simple, efficient, effective, transparent and fair system. This note 
suggests that, instead of a separate document on substantive legal principles, the same 
goals could be accomplished by providing clear and transparent methods for submitting 
specific fact-based claims and requesting specific relief in the forms now included as 
annexes to Article 4 in the Draft Procedural Rules. They would include templates of 
standard forms to be filled in as required, by the buyer or the seller (as plaintiffs or 
respondents, depending on the case).

The working group then reviewed the conclusions to the previous debates on procedural 
rules, article by article, and discussed several proposals submitted by the attending 
delegations as to the scope of application (with an emphasis on consumer protection 
in national judicial systems), definitions (terms such as "claimant", "communication", 
"electronic communication", "neutral", "respondent", "ODR", "ODR platform", "ODR 
provider"), communications within ODR procedures (to be done exclusively through 
the ODR platform), commencement of proceedings, negotiation (reformulation 
of Article 5 with a view to better clarify the negotiation stage), appointment of the 
neutral (stressing that independence and impartiality are permanent requirements), 
power of the neutral, facilitated settlement and arbitration.

It was decided that the next meeting of the working group would be held in Vienna 
between December 10 and December 14, 2012. That meeting, as well as the session 
that is going to be held in New York in May 2013 will be analyzed in a future paper.

V. CONCLUSIONS

One may no longer question if ODR will impose as a means of dispute resolution, but 
only when and how it will happen. Based on what we have presented above, there are 
a few preliminary conclusions that we may infer.

First, the codification and standardization of a global ODR system is a very complex 
process, considering the multitude of legislative constraints. It should be in conformity 



84

Conflict Studies Quarterly

with the provisions of the international conventions regulating commercial transactions 
(including electronic commercial transactions), with those regulating the settlement 
of commercial disputes through conciliation and arbitration (primarily with the New 
York Convention), with regional rules (including at the European Union level – the Rome 
I Regulation and others), as well as with national laws, especially in countries where 
arbitration is not used for reasons of public policy.

Second, this procedure must not be only economically affordable (expenses must be 
in proportion with both the nature of the dispute and the negotiating power of the 
parties), but also culturally and linguistically accessible. It is desirable that whoever 
turns to online dispute resolution may do so in a language they understand (preferably 
their mother tongue).

Third, technology and technical education of users must not become barriers in the 
way of procedural rules' application. Creators are envisioning a neutral instrument that 
could be used by a large number of people (including challenged persons in written 
communication), regardless of their level of computer literacy, and that would be flexible 
enough to face the continuous evolution of information technology and communication.

Forth, we deem necessary that Romania participate more actively to this effort, since 
so far one may count a single official presence of our country at the works of Working 
Group III (at its 24th session). Like in all the other countries, Romania’s economy will 
experience the impact of these instruments and that will be completed by the impact of 
the rules currently under debate at the EU level – the Directive on Alternative Dispute 
Resolution (the ADR Directive) and the Regulation regarding Online Dispute Resolution 
(the ODR Regulation).
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